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SUMMARY: Presented herein are the copyrights, trademarks, and 
trade names recorded with U.S. Customs and Border Protection dur- 
ing the month of August 2004. The last notice was published in the 
CUSTOMS BULLETIN on September 8, 2004. 
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Annex, Washington, D.C. 20229. 
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BUREAU OF CUSTOMS AND BORDER PROTECTION 


DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, September 29, 2004, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


Sandra L. Bell for MICHAEL T. SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


TRO 2 se 


REVOCATION AND MODIFICATION OF CLASSIFICATION 
LETTERS AND REVOCATION OF TREATMENT RELATING 
TO CLASSIFICATION OF CERTAIN TOWELETTES 


AGENCY: Bureau of Customs and Border Protection, Dept. of 
Homeland Security 


ACTION: Notice of revocation and modification of ruling letters and 
revocation of treatment relating to the classification of certain 
towelettes. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (CBP) is re- 
voking and modifying ruling letters relating to the classification of 
certain towelettes under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). Similarly, CBP is revoking any 
treatment previously accorded by it to substantially identical mer- 
chandise. Notice of the proposed action was published on August 11, 
2004 in the CUSTOMS BULLETIN in Volume 38, Number 33. No 
comments were received in response to this notice. 

EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after De- 
cember 12, 2004. 

FOR FURTHER INFORMATION CONTACT: Teresa Frazier, 
Textiles Branch, at (202) 572-8821. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 42, OCTOBER 13, 2004 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under Customs and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer of 
record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information nec- 
essary to enable CBP to properly assess duties, collect accurate sta- 
tistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1980 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, notice proposing 
to revoke New York Ruling Letter (NY) F88871, dated July 12, 2000, 
and modify New York Ruling Letter (NY) 186502, dated October 3, 
2002, and to revoke any treatment accorded to substantially identi- 
cal merchandise was published in the August, 11, 2004 CUSTOMS 
BULLETIN, Volume 38, Number 33. No comments were received in 
response to this notice. 

As stated in the notice of proposed revocation, this notice covers 
any rulings on this merchandise which may exist but have not been 
specifically identified. CBP has undertaken reasonable efforts to 
search existing databases for rulings in addition to the ones identi- 
fied. No further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should have advised CBP during this 
notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, Customs 
and Border Protection is revoking any treatment previously ac- 
corded by CBP to substantially identical merchandise. This treat- 
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ment may, among other reasons, be the result of the importer’s reli- 
ance on a ruling issued to a third party, CBP’s personnel applying a 
ruling of a third party to importations of the same or similar mer- 
chandise, or the importer’s or CBP’s previous interpretation of the 
HTSUSA. Any person involved with substantially identical mer- 
chandise should have advised CBP during this notice period. An im- 
porter’s failure to advise CBP of substantially identical merchandise 
or of a specific ruling not identified in this notice, may raise issues of 
reasonable care on the part of the importer or its agents for importa- 
tions of merchandise subsequent to the effective date of the final de- 
cision on this notice. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY F88871 and 
modifying NY 186502, and any other rulings not specifically identi- 
fied to reflect the proper classification of the merchandise pursuant 
to the analysis set forth in HQ 967960 and 967959, both which are 
set forth as attachments to this document. Additionally, pursuant to 
19 U.S.C. 1625(c)(2), CBP is revoking any treatment previously ac- 
corded by CBP to substantially identical transactions. In accordance 
with 19 U.S.C. 1625(c), this ruling will become effective 60 days after 
publication in the CUSTOMS BULLETIN. 


DATED: September 27, 2004 


Gail A. Hamill for MYLES B. HARMON, 
Director, 


Commercial Rulings Division. 


Attachments 


RR 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966960 
September 27, 2004 
2 RR:CR:TE 966960 TMF 
CATEGORY: Classification 
TARIFF NO.: 3307.90.00 


CLA 


Ms. RAE-ANN COUGHENOUR 
GREAT LAKES CUSTOMS BROKERAGE, INC. 
1500 Witmer Industrial Estates 
Niagara Falls, NY 14305-1386 
RE: Revocation of New York Ruling Letter (NY) F88871, dated July 12, 
2000; Classification of SunSwipe Sunscreen Towelettes 
DEAR MS. COUGHENOUR: 
In your letter dated June 28, 2000, you requested a binding ruling on be- 
half of your client, Norpac Manufacturing, Inc., regarding the classification 
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of SunSwipe Sunscreen Towelettes. Customs and Border Protection (for- 
merly U.S. Customs Service) issued you New York Ruling Letter (NY) 
F88871, dated July 12, 2000, which classified the merchandise in subhead- 
ing 3304.99.5000, Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for “Beauty or make-up preparations and prepara- 
tions for the care of the skin (other than medicaments) including sunscreen 
or sun tan preparations; manicure or pedicure preparations: Other.” 

We have reviewed this decision and have determined it to be in error. 
Therefore, this ruling is revoking NY F88871 as it pertains to the SunSwipe 
Sunscreen Towelettes. 

Pursuant to section 625(c), Tariff Act of 1930, as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act, Pub.L. 103-182, 107 Stat. 2057, 2186 
(1993) notice of the proposed revocation of NY F88871 was published on Au- 
gust 11, 2004, in Vol. 38, No. 33 of the CUSTOMS BULLETIN. No comments 
were received in response to this notice. 

FACTS: 

The description of the merchandise is taken from NY F88871, supra, 

which reads as follows: 


Samples of the SunSwipe Sunscreen Towelette were submitted with 
your inquiry. The product consists of a towelette impregnated with sun- 
screen and aloe vera packed in a retail foil package. The towelette is ap- 
plied to the body for sunscreen protection. The towelettes are marketed 
in various SPF grades. 

ISSUE: 


Whether the subject SunSwipe Sunscreen Towelettes are classified as 


sunscreen preparations of heading 3304, or cosmetic preparations, not else- 
where specified or included of heading 3307, within the meaning of Chapter 
33, Note 4, HTSUS. 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). The systematic detail of the HTSUS is such that most goods are 
classified by application of GRI 1, that is, according to the terms of the head- 
ings of the tariff schedule and any relative Section or Chapter Notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if 
the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied. 

In interpreting the headings and subheadings, Customs looks to the Har- 
monized Commodity Description and Coding System Explanatory Notes 
(ENs). Although not legally binding, they provide a commentary on the 
scope of each heading of the HTSUS. It is Customs practice to follow, when- 
ever possible, the terms of the ENs when interpreting the HTSUS. See T.D. 
89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

3304 Beauty or make-up preparations and preparations for the 
care of the skin (other than medicaments), including sun- 
screen or sun tan preparations; manicure or pedicure 
preparations: 
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Other: 
Other 
3304.99.50 Other 


3307 Pre-shave, shaving or after-shave preparations, personal 
deodorants, bath preparations, depilatories and other per- 
fumery, cosmetic or toilet preparations, not elsewhere speci- 
fied or included; prepared room deodorizers, whether or not 


perfumed or having disinfectant properties 
Personal deodorants and antiperspirants 
Other 


Nonwovens, whether or not impregnated, coated, covered or 


laminated 
Of man-made filaments 
5603.11.00 Weighing not more than 25 g/m 
Note 1 to Chapter 56, HTSUS excludes from this chapter 


(a) Wadding, felt or nonwovens, impregnated, coated or covered with 
substances or preparations (for example, perfumes or cosmetics of chap- 
ter 33, soaps or detergents of heading 3401 where the textile mate- 


rial is present merely as a carrying medium 


In this instance, we find the above Note precludes the classification of the 
subject towelettes within Chapter 56 because the textile pad’s sole function 
is to serve as a carrier medium for the sunscreen and aloe vera 

In NY F88871, CBP originally classified the goods in heading 3304, which 
specifically provides for sunscreen and sun tan preparations. We refer to Ex- 
planatory Note 33.04(A), which states, “sunscreen or sun tan preparations 
are also included.” We note that in lieu of Chapter 56 or heading 3307, CBP 
has classified towelettes impregnated with cleaning solutions in Chapter 34. 
See Headquarters Ruling Letter (HQ) 966800, dated February 3, 2004, refer- 
encing, in pertinent part to five New York rulings that classified other 
towelettes impregnated with cleaning solutions used to clean the surface of 
the skin in Chapter 34. These rulings are: NY 897538, dated May 27, 1994 
(which classified paper towelettes used to clean hands), NY J87145, dated 
September 2, 2003, and NY F88830, dated August 18, 2000 (both which clas- 
sified baby wipes that are used to clean baby body parts), NY 810044, dated 
June 20, 1995 (which classified Soft Wipe Tissues containing sodium laureth 
sulfate, a cleanser, in heading 3401); and NY J87912, dated September 12, 
2003, which classified antiseptic towelettes used to clean hands in heading 
3402, HTSUS). 

However, in this instance, the subject towelettes are not skin surfactant 
cleaners of Chapter 34, nor simply nonwovens of heading 5603, but non- 
woven cosmetic towelettes. We refer you to Note 4 for Chapter 33, HTSUS, 
which defines the pertinent language in heading 3307, by stating: 


The expression “perfumery, cosmetic or toilet preparations” in heading 
3307 applies, inter alia, to the following products: scented sachets; odor- 


iferous preparations which operate by burning; perfumed papers and 
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papers impregnated or coated with cosmetics; contact lens or arti- 
ficial eye solutions; wadding, felt and nonwovens, impregnated, 
coated or covered with perfume or cosmetics; animal toilet prepa- 
rations. [Emphasis added in bold.]| 


Further, EN 33.07(V) states, in pertinent part, that this heading covers 
“wadding, felt and nonwovens impregnated, coated or covered with perfume 


or cosmetics.” 
We note that the Tariff and the Explanatory Notes do not define the term 
“cosmetic” and we refer to the Encylopaedia Britannica (Online), which de- 


fines the term as: 


any of several preparations (excluding soap) that are applied to the hu- 
man body for beautifying, preserving, or altering the appearance or for 
cleansing, colouring, conditioning, or protecting the skin, hair, nails, 
lips, eyes, or teeth. 

The two headings, 3304 and 3307, are distinguishable with regard to the 
instant towelettes’ classification. Heading 3304 provides in general for skin 
and makeup preparations. Heading 3307 specifically includes nonwovens 
that are impregnated with perfumes or cosmetics. In this instance, the sub- 
ject towelettes are more completely described in heading 3307 and should be 
reclassified therein. See HQ 085809, dated November 7, 1989, classifying a 
nonwoven wet tissue paper impregnated with fragrance and a cationic de- 
tergent for use in removing make-up and other functions relating to clean 
ing the skin within heading 3307. See also NY D85336, dated December 11, 
1998, classifying a Fria Disposable Moist Towelette used to refresh the 
hands and face with a light perfume fragrance in heading 3307. 

HOLDING: 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after its publication in the CUSTOMS BULLETIN. 

NY F88871, dated July 12, 2000, is hereby revoked. The SunSwipe Sun- 
screen Towelettes are classified in subheading 3307.90.00, HTSUS, as cos- 
metic or toilet preparations, not elsewhere specified or included, other. The 
column one duty rate is 5.4 percent ad valorem. 

Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division 
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[ATTACHMENT B} 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966959 
Se ptember 27, 2004 
CLA-—2 RR:CR:TE 966959 TMF 
CATEGORY: Classification 
TARIFF NO.: 3307.90.00 


Mr. BRIAN KAVANAUGH 

DERINGER LOGISTICS CONSULTING GROUP 
1 Lincoln Blvd. 

Suite 225 


Rous S Point, N ¥ 12979 


RE: Modification of New York Ruling Letter (NY) 186502, dated October 3, 
2002: Classification of Nail Polish Remover Pads 


DEAR MR. KAVANAUGH: 

In your letter dated September 18, 2002, you requested, on behalf of your 
client Devonshire Industries, a binding tariff ruling concerning lens clean- 
ing wipes and nail polish remover pads. Customs and Border Protection (for- 
merly U.S. Customs Service) issued you New York Ruling Letter (NY) 
186502, dated October 3, 2002, which classified the nail polish remover pads 
in subheading 3304.30.0000, Harmonized Tariff Schedule of the United 
States (HTS), which provides for manicure or pedicure preparations. 

We have reviewed this decision and have determined it to be in error. 
Therefore, this ruling modifies NY 186502 as it pertains to the nail polish re- 
mover pads. 

Pursuant to section 625(c), Tariff Act of 1930, as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act, Pub.L. 103-182, 107 Stat. 2057, 2186 
(1993) notice of the proposed revocation of NY 186502 was published on Au- 
gust 11, 2004, in Vol. 38, No. 33 of the CUSTOMS BULLETIN. No comments 
were received in response to this notice. 

FACTS: 
The description of the merchandise is taken from NY 186502, supra, which 


reads as follows: 


The nail polish remover pads are composed of a non-woven 100% acrylic 
felt material. The pads are impregnated with acetone, isopropyl alcohol, 
water, lanolin and a fragrance. The pads, individually packaged in foil 
pouches, will be sold for retail sale in various sizes. 
ISSUE: 
Whether the subject nail polish remover pads are classified as manicure 
or pedicure preparations of heading 3304, or cosmetic preparations, not else- 
where specified or included of heading 3307, within the meaning of Chapter 


1 
I 
) 
> 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). The systematic detail of the HTSUS is such that most goods are 
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classified by application of GRI 1, that is, according to the terms of the head- 

ings of the tariff schedule and any relative Section or Chapter Notes. In the 

event that the goods cannot be classified solely on the basis of GRI 1, and if 
the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied. 

In interpreting the headings and subheadings, Customs looks to the Har- 
monized Commodity Description and Coding System Explanatory Notes 
(ENs). Although not legally binding, they provide a commentary on the 
scope of each heading of the HTSUS. It is Customs practice to follow, when- 
ever possible, the terms of the ENs when interpreting the HTSUS. See T.D. 
89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

3304 Beauty or make-up preparations and preparations for the 
care of the skin (other than medicaments), including sun- 
screen or sun tan preparations; manicure or pedicure 
preparations 


Other 


Other: 
3304.9950 Other 
3307 Pre-shave, shaving or after-shave preparations, personal 
deodorants, bath preparations, depilatories and other per- 
fumery, cosmetic or toilet preparations, not elsewhere speci- 
fied or included; prepared room deodorizers, whether or not 
perfumed or having disinfectant properties: 


3307.20.00 Personal deodorants and antiperspirants 
3307.90.00 Other 


5603 Nonwovens, whether or not impregnated, coated, covered or 


laminated 


Of man-made filaments 


5603.11.00 Weighing not more than 25 g/m 
Note 1 to Chapter 56, HTSUS, excludes from this chapter: 


(a) Wadding, felt or nonwovens, impregnated, coated or covered with 
substances or preparations (for example, perfumes or cosmetics of chap 
ter 33, soaps or detergents of heading 3401...) where the textile mate- 


rial is present merely as a carrying medium 


In this instance, we find the above Note precludes the classification of the 
subject pads within Chapter 56 because their sole function is to serve as a 
carrier medium for nail polish remover. 

In NY 186502, CBP originally classified the goods in heading 3304, which 


specifically provides for cosmetic preparation. We refer to Explanatory Note 
33.04(B), which states, “this part covers...nail varnish removers... and 
other preparations for use in manicure or pedicure.” We note that in lieu of 
Chapter 56 or heading 3307, CBP has classified towelettes impregnated 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


with cleaning solutions in Chapter 34. See Headquarters Ruling Letter (HQ) 
966800, dated February 3, 2004, referencing, in pertinent part to five New 
York rulings that classified other towelettes impregnated with cleaning solu- 
tions used to clean the surface of the skin in Chapter 34. These rulings are: 
NY 897538, dated May 27, 1994 (which classified paper towelettes used to 
clean hands), NY J87145, dated September 2, 2003, and NY F88830, dated 
August 18, 2000 (both which classified baby wipes that are used to clean 
baby body parts), NY 810044, dated June 20, 1995 (which classified Soft 
Wipe Tissues containing sodium laureth sulfate, a cleanser, in heading 
3401); and NY J87912, dated September 12, 2003, which classified antisep- 
tic towelettes used to clean hands in heading 3402, HTSUS). 

However, in this instance, the subject nail polish remover pads are not 
skin cleaning towelettes of Chapter 34 (as in the rulings previously cited), 


nor simply nonwovens of heading 5603, but nonwoven cosmetic pads im- 


pregnated with nail polish remover. We refer you to Note 4 for Chapter 33, 


9< 


HTSUS, which defines the pertinent language in heading 3307, by stating: 


The expression “perfumery, cosmetic or toilet preparations” in heading 
3307 applies, inter alia, to the following products: scented sachets; odor- 
iferous preparations which operate by burning; perfumed papers and 
papers impregnated or coated with cosmetics; contact lens or arti- 
ficial eye solutions; wadding, felt and nonwovens, impregnated, 
coated or covered with perfume or cosmetics; animal toilet prepa- 
rations. [Emphasis added in bold.| 


Further, EN 33.07(V) states, in pertinent part, that this heading covers 
“wadding, felt and nonwovens impregnated, coated or covered with perfume 
or cosmetics.” 

We note that the Tariff and the Explanatory Notes do not define the term 
“cosmetic” and we refer to the Encylopaedia Britannica (Online), which de- 


fines the term as: 


any of several preparations (excluding soap) that are applied to the hu- 
man body for beautifying, preserving, or altering the appearance or for 


cleansing, colouring, conditioning, or protecting the skin, hair, nails, 


lips, eves, or teeth 


The two headings, 3304 and 3307, are distinguishable with regard to the 
instant pads’ classification. Heading 3304 provides in general for skin and 
makeup preparations. Heading 3307 specifically includes nonwovens that 
are impregnated with perfumes or cosmetics. In this instance, the subject 
pads are more completely described in heading 3307 and should be reclassi- 
fied therein. See HQ 085809, dated November 7, 1989, classifying a non- 
woven wet tissue paper impregnated with fragrance and a cationic deter- 
gent for use in removing make-up and other functions relating to cleaning 
the skin within heading 3307. See also NY D85336, dated December 11, 
1998, classifying a Fria Disposable Moist Towelette used to refresh the 
hands and face with a light perfume fragrance in heading 3307 
HOLDING: 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after its publication in the CUSTOMS BULLETIN 

NY 186502, dated October 3, 2002, is hereby modified. The nail polish re- 
mover pads are classified in subheading 3307.90.00, HTSUS, as cosmetic or 
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toilet preparations, not elsewhere specified or included, other. The column 
one duty rate is 5.4 percent ad valorem. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


(AR AAT ane 

19 CFR PART 177 
REVOCATION OF RULING LETTER AND TREATMENT RELAT- 

ING TO CLASSIFICATION OF CALIBRATION LAMPS 

AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 
ACTION: Notice of revocation of a ruling letter and treatment re- 
lating to tariff classification of calibration lamps. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that the Bureau of Customs and Border Protection 
(“CBP”) is revoking a ruling letter pertaining to the tariff classifica- 


tion, under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA), of calibration lamps and revoking any treatment 
previously accorded by CBP to substantially identical transactions. 
Notice of the proposed action was published in the Customs Bulletin 
on August 18, 2004. No comments were received in response to this 
notice. 

EFFECTIVE DATE: This revocation is effective for merchandise 
entered or withdrawn from warehouse for consumption on or after 
December 12, 2004. 


FOR FURTHER INFORMATION CONTACT: Keith Rudich, 


General Classification Branch, (202) 572—8782. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with CBP laws and regulations, the trade commu- 
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nity needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community's responsibilities and rights under the CBP and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended, (19 U.S.C. § 1484) the importer 
of record is responsible for using reasonable care to enter, classify 
and value imported merchandise, and provide any other information 
necessary to enable CBP to properly assess duties, collect accurate 
statistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on August 18, 2004, in the Customs Bulletin Vol. 38, No. 34, 
proposing to revoke NY 802823, dated October 31, 1994. This ruling 
pertained to the tariff classification of calibration lamps. No com- 
ments were received in response to this notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifi- 
cally identified. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision 
or protest review decision) on the merchandise subject to this notice, 
should have advised CBP during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third 
party, CBP personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise, or the importer’s or CBP’s 
previous interpretation of the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). Any person involved in sub- 
stantially identical transactions should have advised CBP during 
this notice period. An importer’s failure to advise CBP of substan- 
tially identical transactions or of a specific ruling not identified in 
this notice, may raise issues of reasonable care on the part of the im- 
porter or their agents for importations of merchandise subsequent to 
the effective date of this final notice. 

In NY 802823, dated October 31, 1994, CBP found that a krypton 
lamp and a deuterium lamp used as calibration lamps in Space Tele- 
scope Image Spectrograph for the Hubble Space Telescope were clas- 
sified in subheading 9031.90.5500, HTSUSA, as parts and accesso- 
ries of other optical measuring or checking instruments and 
appliances, other. 

CBP has reviewed the matter and determined that the correct 
classification of the calibration lamps is in subheading 8539.49.0040, 
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HTSUSA, which provides for electrical filament or discharge lamps, 
including sealed beam lamp units and ultraviolet or infrared lamps; 
arc lamps; parts thereof; ultraviolet or infrared lamps; arc lamps; 
other; ultraviolet lamps. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY 802032, and 
any other ruling not specifically identified, to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in 
proposed Headquarters Ruling Letter (HQ) 966938, as set forth in 
the attachment to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP is revoking any treatment previously accorded by 
CBP to substantially identical transactions. 


Dated: September 27, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
(+ a ROAR it es 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966938 
September 27, 2004 
CLA-2 RR:CR:GC 966938 KBR 
CATEGORY: Classification 
TARIFF NO.: 8539.49.0040 


JIM MASON 

BALL AEROSPACE AND COMMUNICATIONS GROUP 
P.O. Box 1062 

Boulder, CO 80306-1062 


RE: Reconsideration of NY 802823; Calibration Lamps 


DEAR MR. MASON: 

This is in reference to New York Ruling Letter (NY) 802823, issued to you 
by the Customs National Commodity Specialist Division, New York, on Octo- 
ber 31, 1994. That ruling concerned the classification of two calibration 
lamps [one krypton lamp and one deuterium lamp] designed for use with the 
Hubble Space Telescope, under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). We have reviewed NY 802823 and de- 
termined that the classification provided for the calibration lamps is incor- 
rect. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), a notice was published on August 18, 2004, in Vol. 38, No. 34 of 
the Customs Bulletin, proposing to revoke NY 802823. No comments were 
received in response to this notice. 
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FACTS: 

NY 802823 concerned two calibration lamps, one krypton lamp and one 
deuterium lamp, designed for use with the Hubble Space Telescope. The 
Space Telescope Image Spectrograph (STIS) was being developed for instal- 
lation in the Hubble Space Telescope during a 1997 servicing mission. The 
STIS has the ability to calibrate itself during down time of the Hubble Space 
Telescope through a series of calibration subsystems installed into the STIS. 
The calibration lamps are part of the calibration subsystems. The sub- 
systems contain all of the optics and the mechanical systems for relaying the 
ultraviolet radiation into the instrument for calibration. None of the optics 
are in the lamps themselves. 

The krypton and deuterium lamps allow the Hubble Space Telescope to be 
calibrated from within during the times when the telescope is shut down, 
rather than using a known light source in space. The lamps provide illumi- 
nation over continuous wavelength bands in the ultraviolet range. The kryp- 
ton lamp’s emissions cover the wavelengths from 130 nm to 160 nm. The 
deuterium lamp’s emissions cover the wavelengths from 160 nm to 310 nm. 

Both the krypton lamp and the deuterium lamp are gas-filled bulbs and 
electronics, mounted in an aluminum tube. An RF electronics circuit excites 
the gas in the bulb forming the gas into a plasma. The deuterium lamp also 
requires a heater and heater circuit which heats a pellet that absorbs the 
deuterium when the lamp is not operating. An optional trigger circuit and 
high voltage transformer were to be included in the krypton lamp if it was 
difficult to start. Each lamp is a self contained unit, totally enclosed within 
its own glass envelope. Therefore, each calibration lamp retains its own 
identity even though inserted into the STIS. 

In NY 802823, it was determined that the krypton lamp and deuterium 
lamp were classified in subheading 9031.90.5500, HTSUSA, which provides 
for parts and accessories of other optical measuring or checking instruments 
and appliances, other. 

We have reviewed NY 802823 and determined that the classification of 


the krypton and deuterium calibration lamps is incorrect. This ruling sets 


forth the correct classification. 
ISSUE: 

What is the classification of the subject krypton and deuterium calibration 
lamps under the HTSUSA? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). Under GRI 1, merchandise is classifiable according to the terms 
of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining 
GRIs may then be applied. 

In interpreting the headings and subheadings, Customs and Border Pro- 
tection (“CBP”) looks to the Harmonized Commodity Description and Coding 
System Explanatory Notes (ENs). Although not legally binding, they provide 
a commentary on the scope of each heading of the HTSUSA. It is CBP prac- 
tice to follow, whenever possible, the terms of the ENs when interpreting the 
HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 
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The HTSUSA provisions under consideration are as follows: 
8539 Electrical filament or discharge lamps, including sealed 
beam lamp units and ultraviolet or infrared lamps; arc 
lamps; parts thereof: 


Ultraviolet or infrared lamps; arc lamps: 
8539.49.00 Other 
8539.49.0040 Ultraviolet lamps 


Measuring or checking instruments, appliances and ma- 
chines, not specified or included elswhere in this chapter; 
profile projectors; parts and accessories thereof:: 


9031.90 Parts and accessories: 


Of other optical instruments and appliances, other 
than test benches: 


9031.90.5800 Other 


One of the headings under consideration is 8539, HTSUSA, which in- 
cludes ultraviolet lamps. The ENs for heading 8539 describe “ultra-violet 
lamps” as: 


used for medical, laboratory, germicidal or other purposes. They usually 
consist of a fused quartz tube containing mercury; they are sometimes 
enclosed in an outer envelope of glass. Some are known as black light 
lamps (e.g., those used for theatrical purposes). 


The instant calibration lamps produce ultraviolet light for use in calibrating 
the STIS on the Hubble Space Telescope which clearly falls within this EN 
description of an ultraviolet lamp of heading 8539, HTSUSA. 

In NY 8028238, CBP found that the calibration lamp was classified in 
heading 9031, HTSUSA, as a part and accessory of other optical measuring 
or checking instruments and appliances. However, in considering heading 
9031, HTSUSA, we must first consider the relevant Section and Chapter 
Notes. Note 2(a) to chapter 90 states: 


Parts and accessories which are goods included in any of the headings of 
this chapter or of chapter 84, 85 or 91 (other than heading 8485, 8548 or 
9033) are in all cases to be classified in their respective headings 


Note 2(b) to chapter 90 states: 


Other parts and accessories, if suitable for use solely or principally with 

a particular kind of machine, instrument or apparatus, or with a num- 

ber of machines, instruments or apparatus of the same heading (includ- 

ing a machine, instrument or apparatus of heading 9010, 9013, or 9031) 

are to be classified with the machines, instruments or apparatus of that 
kind 

See also similar language in the Section Notes for headings 8539 at Sec- 

tion XVI Note 2(a) and (b). The ENs for Section XVI at General, (II) Parts 

(Section Note 2), states that “parts which in themselves constitute an article 

covered by a heading of this Section... ; these are in all cases classified in 
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their own appropriate heading even if specially designed to work as part of a 
specific machine.” The EN then specifically lists at (14) Lamps of heading 
85.39. The ENs for chapter 90 at General, (III) Parts and Accessories (Chap- 
ter Note 2), (1), gives similar guidance, stating that “[flor 
example, ...lamps... remain in Chapter 85....” Applying Note 2(a), to 
the instant calibration lamps will classify the articles in their own right, not 
as a part or accessory. 

The EN language for Section XVI Note 2 was cited by the court in Nidec 
Corp. v. United States, 861 F. Supp. 136 (CIT 1994), affd. 68 F.3d 1333 (Fed. 
Cir. 1995). The court, applying the EN for Section XVI Note 2, determined 
that if a good can be classified in its own heading in accordance with Legal 
Note 2(a), then classification as a part under Legal Note 2(b) is inappropri- 
ate. See also HQ 962946 (May 1, 2000), HQ 952026 (July 23, 1992), HQ 
963219 (February 5, 2001). Therefore, applying the court’s reasoning to the 
instant calibration lamps, we apply Note 2(a) to chapter 90, which directs 
classification of the articles in their own appropriate heading, heading 8539, 
HTSUSA, and not as a part or accessory. 

In this case, as discussed above, the calibration lamps are classified pur- 
suant to chapter 90, Note 2(a) in heading 8539, HTSUSA, as lamps. There- 
fore, classification as a part of measuring or checking instruments, appli- 
ances and machines, not specified or included elsewhere in chapter 90, 
under chapter 90, Note 2(b) is precluded. 


HOLDING: 

By application of Note 2(a) to chapter 90, the calibration lamps are classi- 
fied in heading 8539, HTSUSA. The krypton and deuterium ultraviolet 
lamps intended for use in the STIS for the Hubble Space Telescope are spe- 
cifically provided for in subheading 8539.49.0040, HTSUSA, as electrical 
filament or discharge lamps, including sealed beam lamp units and ultravio- 
let or infrared lamps; arc lamps; parts thereof; ultraviolet or infrared lamps; 
arc lamps; other; ultraviolet lamps. The 2004 column one, general rate of 
duty rate is 2.4% ad valorum. Duty rates are provided for your convenience 
and are subject to change. The text of the most recent HTSUSA and the 


accompanying duty rates are provided on the World Wide Web at 


www.usite.gov 
EFFECT ON OTHER RULINGS: 

NY 802823 dated October 31, 1994, is REVOKED. In accordance with 19 
U.S.C. § 1625(c), this ruling will become effective sixty (60) days after publi- 
cation in the Customs Bulletin. 

John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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19 CFR PART 177 


REVOCATION OF RULING LETTER AND TREATMENT RE- 
LATING TO TARIFF CLASSIFICATION OF AERO- 
DERIVATIVE GAS TURBINES 


AGENCY: U.S. Customs and Border Protection (CBP), Department 
of Homeland Security. 


ACTION: Notice of revocation of ruling letter, and revocation of 
treatment relating to tariff classification of aero-derivative gas tur- 
bines. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that CBP is revoking a ruling letter pertaining to 
the tariff classification of aero-derivative gas turbines under the 
Harmonized Tariff Schedule of the United States (“HTSUS”). CBP 
also is revoking any treatment previously accorded by CBP to sub- 
stantially identical transactions. Notice of the proposed action was 
published in the Customs Bulletin on July 21, 2004. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after De- 
cember 12, 2004. 


FOR FURTHER INFORMATION CONTACT: Neil S. Helfand, 


General Classification Branch, (202) 572-8791. 


SUPPLEMENTARY INFORMATION: 
Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the customs and re- 
lated laws. In addition, both the trade and CBP share responsibility 
in carrying out import requirements. For example, under section 484 
of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer 
of record is responsible for using reasonable care to enter, classify 
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and value imported merchandise, and provide any other information 
necessary to enable CBP to properly assess duties, collect accurate 
statistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the Customs Bulletin 
on July 21, 2004, proposing to revoke a ruling letter pertaining to 
the classification of aero-derivative gas turbines. No comments were 
received in response to this notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memoran- 
dum or decision or protest review decision) on the merchandise sub- 
ject to this notice should have advised CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), CBP is revoking any treatment pre- 
viously accorded by CBP to substantially identical transactions. This 
treatment may, among other reasons, be the result of the importer’s 
reliance on a ruling issued to a third party, CBP 


personnel applying 


a ruling of a third party to importations of the same or similar mer- 
chandise, or the importer’s or CBP’s previous interpretation of the 
Harmonized Tariff Schedule of the United States. Any person in- 


volved in substantially identical transactions should have advised 
CBP during this notice period. An importer’s failure to advise CBP of 
substantially identical transactions, or of a specific ruling not identi- 
fied in this notice, may raise issues of reasonable care on the part of 
the importer or its agents for importations of merchandise subse- 
quent to the effective date of the final notice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY H81222 and 
any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in proposed HQ 967102. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP is revoking any treatment previously accorded by 
CBP to substantially identical transactions. HQ 967102 is set forth 
as an Attachment to this document. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


DATED: September 27, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
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HQ 967102 

September 27, 2004 

CLA-2 RR:CR:GC 967102 NSH 
CATEGORY: Classification 
TARIFF NO.: 8411.82.8000 


Mr. JOSEPH P. BRICK 

KPMG LLP 

CHARTERED ACCOUNTANTS 

Suite 3300 Commerce Court West 
PO Box 31 Stn Commerce Court 
Toronto ON M5L 1B2 


RE: NY H81222 revoked; aero-derivative gas turbines 


DEAR MR. BRICK: 
This is in response to ¢ 


in internal request for reconsideration of NY 
H81222, dated May 31, 2001, on the classification of two gas turbines unde1 


the Harmonized Tariff Schedule of the United States (HTSUS). The mer 
chandise was classified under subheading 8411.12.80, HTSUS. However, in 
researching a related issue, Customs and Border Protection (CBP) deter 
mined that NY H81222 should be revoked. This ruling letter sets forth 
correct classification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY H81222, as 
described below, was published in the Customs Bulletin on July 21, 2004. No 
comments were received in response to the notice. 

FACTS: 

The merchandise at issue are the Rolls-Royce RB—211 and Rolls-Royce 

Avon gas turbines. Both engines, although originally acl as —- ts 


to provide motive power for aircraft, have been adapted for industrial 1 
thereby putting them in a class of engine referred to as Aavaing cian: a 
term of art indicative of their original design purpose. 

In the case of the Rolls-Royce RB—211, the bypass fan and fan turbines 
have been removed, with the resulting product being a twin spool gas 


erator capable of generating power between 25,200 kilowatts and 44, 


kilowatts, depending on what type of use the engine is put to. Primarily, it 
used for a variety of power generation and mechanical drive applications 
The Rolls-Royce Avon has been reconfigured and matched with either the 
RT48 or RT56 power turbine, making it well suited for a variety of power 
generation and mechanical drive applications. Depending on what type of 
use the Rolls-Royce Avon is : ut to, it is capable of generating power between 
14,672 kilowatts and 21,000 kilowatts. Because of their adapted designs 
these aero-derivative gas turbines are now incapable of providing motive 
power for aircraft 

In NY H81222, CBP classified both gas turbines under subheading 
8411.12.80, HTSUS, which provides for “Turbojets, turbopropellers and 
other gas turbines and parts thereof: Turbojets: Of a thrust exceeding 25 kN 
Other.” 
ISSUE: 


Whether the Rolls-Royce RB—211 and Rolls-Royce Avon gas turbines are 
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turbojets of subheading 8411.12.80, HTSUS, or other gas turbines of sub- 
heading 8411.82.80, HTSUS 


LAW AND ANALYS 

Merchandise is classifiable under the HTSUS in accordance with the Gen- 
eral Rules of Interpretation (GRIs). GRI 1 provides that classification shall 
be determined according to the terms of the headings and any relative sec- 
tion or chapter notes and, provided such headings or notes do not otherwise 
require, according to the remaining GRls. 

The Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System represent the official interpretation of the tariff at the 
international level. The ENs, although neither dispositive or legally binding, 
facilitate classification by providing a commentary on the scope of each 
heading of the HTSUS, and are generally indicative of the proper interpre- 
tation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


8411 Turbojets, turbopropellers and other gas turbines, and 
parts thereof: 


Turbojets: 
Of a thrust exceeding 25kN: 


Other 


Other gas turbines: 
8411.82 Of a power exceeding 5,000 kW: 
8411.82.80 Other 


In NY H81222, CBP held that the Rolls-Royce RB—211 and Rolls-Royce 
Avon gas turbines at issue therein, recognized aircraft engines having been 
adapted for industrial use (aero-derivative), were classified as turbojets un- 
der subheading 8411.12.80, HTSUS. Having been adapted for industrial use, 
these engines are no longer capable of providing motive power to an aircraft. 


However, CBP classified them as turbojets, the classification of these en- 


gines in an unaltered state, in keeping with the position that an aero- 
derivative gas turbine is essentially still a turbojet. Heading 8411, HTSUS, 
covers three types of engines: Turbojets; Turbopropellers; and Other Gas 
Turbines. EN 84.11 parallels the heading listings for these three engine 
types and states in pertinent part as follows: 


This heading covers turbo-jets, turbo-propellers and other gas tur- 
bines. 


A) Turbo-Jets 


A turbo-jet consists of a compressor, a combustion system, a turbine and 
a nozzle, which is a convergent duct placed in the exhaust pipe. The hot 
pressurized gas exiting from the turbine is converted to a high velocity 
gas stream by the nozzle. The reaction of this gas stream acting on the 
engine provides the motive force which may be used to power aircraft. 
In its simplest form the compressor and turbine are accommodated on a 
single shaft. In more complex designs the compressor is made in two 
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parts (a two spool compressor) in which the spool of each part is driven 
by its own turbine through concentric shafting. Another variation is to 
add a ducted fan usually at the inlet to the compressor and drive this 
either by a third turbine or connect it to the first compressor spool. The 
fan acts in the nature of a ducted propeller, most of its output bypassing 
the compressor and turbine and joining the exhaust jet to provide extra 
thrust. This version is sometimes called a “bypass fan jet.” 


(B) Turbo-Propellers 


Such engines are similar to turbo-jets, but have a further turbine down- 
stream of the compressor turbine, which is coupled to a conventional 
propeller such as is used on piston engined aircraft. This latter turbine 
is sometimes referred to as a “free turbine,” meaning that it is not me- 
chanically coupled to the compressor and compressor turbine shaft. 
Thus most of the hot pressurized gas leaving the compressor turbine is 
converted into shaft power by the free turbine instead of being ex- 
panded in a nozzle as is the case in turbo-jets. In some cases, the gases 
leaving the free turbine may be expanded in a nozzle to provide auxil- 
iary jet power and assist the propeller. 


(C) Other Gas Turbines 


This group includes industrial gas-turbine units which are either spe- 
cifically designed for industrial use or adapt turbo-jets or turbo- 
propeller units for uses other than providing motive power for aircraft. 


There are two types of cycles: 


(1) The simple cycle, in which air is ingested and compressed by the 
compressor, heated in the combustion system and passed through 
the turbine, finally exhausting to the atmosphere. 


The regenerative cycle, in which air is ingested, compressed and 
passed through the air pipes of a regenerator. The air is pre-heated 
by the turbine exhaust and is then passed to the combustion system 
where it is further heated by the addition of fuel. The air/gas mix- 
ture passes through the turbine and is exhausted through the hot 
gas side of the regenerator and finally to the atmosphere. 


There are two types of designs: 


(a) The single-shaft gas turbine unit, in which the compressor and tur- 
bine are built on a single shaft, the turbine providing power to ro- 
tate the compressor and to drive rotating machinery through a cou- 
pling. This type of drive is most effective for constant speed 
applications such as electrical power generation. 


The two-shaft gas turbine unit, in which the compressor, combus- 
tion system and compressor turbine are accommodated in one unit 
generally called a gas generator, whilst a second turbine on a sepa- 
rate shaft receives the heated and pressurized gas from the exhaust 
of the gas generator. This second turbine known as the power tur- 
bine is coupled to a driven unit, such as a compressor or pump. Two- 
shaft gas turbines are normally applied where load demand varia- 
tions require a range of power and rotational speed from the gas 
turbine 
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These gas turbines are used for marine craft and locomotives, for elec- 
trical power generation, and for mechanical drives in the oil and gas, 
pipeline and petrochemical industries. 


We note initially that each type of engine designated under heading 8411, 
HTSUS, is considered to be a “Gas turbine,” but it is the specific construc- 
tion and use of the gas turbine that determines whether that model is classi- 
fied as a “Turbojet,” “Turboprop” or “Other Gas Turbine.” 

As in H81222, CBP had previously classified aero-derivative gas turbines 
under subheadings 8411.11/12, HTSUS, and 8411.21/22, HTSUS, in keeping 
with the position that, notwithstanding certain adaptations, they were still 
described under the eo nomine provisions for turbojets and turbopropellers, 
respectively. This prior approach to classifying such merchandise was fol- 
lowed despite the fact that, in their altered state for industrial use, aero- 
derivative gas turbines are no longer capable of providing motive power to 
aircraft. However, it should be noted that an eo nomine provision is one 
which describes a commodity by a specific name, usually one well known to 
commerce, i.e. “turbojets” or “turbopropellers.” Ordinarily, use is not a crite- 
rion in determining whether merchandise is included within an eo nomine 
provision, but use may be considered where common and commercial mean- 
ing of the article at the time the tariff schedule was drafted included refer- 
ences to use. See Admiral Div. Of Magic Chef, Inc. v. United States, 754 F. 


Supp. 881 (1990) and United States v. Quon Quon Co., 46 C.C.P.A. 70, 73, 
C.A.D. 699 (1959). In considering the scope of the eo nomine provisions at is- 
sue, EN 84.11 states that turbojets and turbopropellers specifically de- 
scribed in subheadings 8411.11/12 and 8411.21/22, HTSUS, may be used to 
power aircraft. In contrast, other gas turbines of subheading 8411.81/82, 
HTSUS, are described as including industrial gas-turbine units which are 
either specifically designed for industrial use or else adapt turbo-jets or 
turbo-propeller units for uses other than providing motive power for aircraft. 

Recent Customs rulings further demonstrate that aero-derivative gas tur- 
bines are not defined by the eo nomine provisions for turbojets or 
turbopropellers because those designations are reserved for gas turbines 
that provide motive power for aircraft. In HQ 966934, dated May 6, 2004, 
CBP ruled that aero-derivative gas turbines for industrial use and gas tur- 
bines designed specifically for industrial use are in all cases classified under 
subheading 8411.81/82, HTSUS. This position is further supported in NY 
J84449, dated June 2, 2003, NY J84454, dated June 2, 2003 and NY J84459, 
dated June 2, 2003, wherein engine parts of an aero-derivative gas turbine 
were classified under subheading 8411.99.9060, as parts for “nonaircraft gas 
turbines.” 

The above analysis and cited rulings support the finding by CBP that tur- 
bojet and turbopropeller gas turbines, which provide motive power for air- 
craft, are classified under subheadings 8411.11/12, HTSUS, and 8411.21/22, 
HTSUS, respectively. In contrast, both aero-derivative gas turbines and gas 
turbines designed specifically for industrial use, and incapable of providing 
motive power to aircraft, form the class or kind of gas turbine that is consid- 
ered a turboshaft engine and which comprise the “Other gas turbine” sub- 
heading group of 8411.81/82, HTSUS. In addition, and to further assist in 
classifying gas turbines, it is equally apparent that the power output of 
tubojet engines is measured in pound thrust, or so-called kilonewtons, while 
the power output of turboprop and turboshaft engines is normally measured 
in kilowatts. This expression of power is usually indicative of the type of use 
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to which the engine is utilized. Turbojet engines are typically used on high- 
speed and commercial aircraft wherein compressed air and gas are ex- 
hausted from the engine, providing the thrust that powers the aircraft. In 
contrast, turboprop engines operate on low-speed, low-altitude aircraft, the 
exhaust flow from the compressor turbine being used to power a conven- 
tional propeller as opposed to exhausting into the atmosphere to provide 
thrust. And, turboshaft engines are typically used in industrial and marine 
applications, being derived from aircraft engines (aero-derivative), designed 
specifically for industry, or else used to power a helicopter or boat propeller. 

In considering NY H81222, it seems apparent that the analysis used by 
CBP was consistent with the previous approach to gas turbine classification 
Both the Rolls-Royce RB-211 and Rolls-Royce Avon gas turbines at issue 
have been adapted from their original designs for exclusive industrial use. 
In practical terms, this entailed removing the bypass fan and fan turbines of 
the Rolls-Royce RB—211 so that exhaust flow could be routed to another tur- 
bine that in turn generates power. In the case of the Rolls-Royce Avon, the 
engine has been reconfigured and matched with a separate power turbine, 
again for the purpose of generating power; in their adapted form, each is ca- 
pable of generating power in excess of 5,000 kilowatts. In view of the forego 
ing, they are both aero-derivative engines and therefore classified under 
subheading 8411.82.80, HTSUS, as “Turbojets, turbopropellers and other 
gas turbines, and parts thereof: Other gas turbines: Of a power exceeding 
5,000 kW: Other.” It should also be noted that in March 2004, CBP issued an 
Informed Compliance Publication (ICP) entitled “Turbojets, Turbopropellers 
and Other Gas Turbines, (HTSUS) and Parts Thereof.” Although an ICP is 
published for general information purposes only and therefore cannot serve 


as the sole basis upon which an importer claims, or CBP issues, a classifica 
tion, the ICP nevertheless reflects the current CBP position on this mer- 
chandise. 


HOLDING: 

The Rolls-Royce RB—211 and Rolls-Royce Avon gas turbines are classified 
under subheading 8411.82.8000, Harmonized Tariff Schedule of the United 
States Annotated, as “Turbojets, turbopropellers and other gas turbines, and 
parts thereof: Other gas turbines: Of a power exceeding 5,000 kW: Other.” 
The general column one rate of duty is 2.5 percent ad valorem. 

Duty rates are provided for your convenience and are subject to change 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 

EFFECT ON OTHER RULINGS: 
NY H81222 is REVOKED. 
John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division 
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19 CFR PART 177 


PROPOSED REVOCATION OF RULING LETTER AND REVO- 
CATION OF TREATMENT RELATING TO TARIFF CLASSI- 
FICATION OF PLASTIC LIGHT CLIPS AND HOOKS 

AGENCY: U.S. Customs and Border Protection (CBP), Department 

of Homeland Security. 


ACTION: Notice of proposed revocation of ruling letter, and revoca- 
tion of treatment relating to tariff classification of plastic light clips 
and hooks. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that CBP intends to revoke a ruling letter pertain- 
ing to the tariff classification of plastic light clips and hooks under 
the Harmonized Tariff Schedule of the United States (“HTSUS”). 
CBP also intends to revoke any treatment previously accorded by 
CBP to substantially identical transactions. Comments are invited 
on the correctness of the proposed action. 


DATE: Comments must be received on or before November 12, 
2004. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs and Border Protection, Office of Regula- 
tions and Rulings, Attention: Regulations Branch, 1300 Pennsylva- 
nia Avenue, N.W., Washington, D.C. 20229. Comments submitted 
may be inspected at Customs and Border Protection, 799 9th Street, 
N.W., Washington, D.C. during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Neil S. Helfand, 


General Classification Branch, (202) 572-8791. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
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gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the customs and re- 
lated laws. In addition, both the trade and CBP share responsibility 
in carrying out import requirements. For example, under section 484 
of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer 
of record is responsible for using reasonable care to enter, classify 
and vaiue imported merchandise, and provide any other information 
necessary to enable CBP to properly assess duties, collect accurate 
statistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that CBP in- 
tends to revoke a ruling letter pertaining to the classification of plas- 
tic light clips and hooks. Although in this notice CBP is specifically 
referring to NY F81404, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. 
CBP has undertaken reasonable efforts to search existing data bases 
for rulings in addition to the one identified. No further rulings have 
been found. Any party who has received an interpretive ruling or de- 
cision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice 
should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), CBP intends to revoke any treat- 
ment previously accorded by CBP to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, CBP person- 
nel applying a ruling of a third party to importations of the same or 
similar merchandise, or the importer’s or CBP’s previous interpreta- 
tion of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should advise 
CBP during this notice period. An importer’s failure to advise CBP of 
substantially identical transactions or of a specific ruling not identi- 
fied in this notice, may raise issues of reasonable care on the part of 
the importer or its agents for importations of merchandise subse- 
quent to the effective date of the final notice of this proposed action. 

In NY F81404, dated January 21, 2000, set forth as Attachment A 
to this document, CBP classified plastic light clips and hooks under 
subheading 3926.90.9880, Harmonized Tariff Schedule of the United 
States Annotated (“HTSUSA”), as: “Other articles of plastics and ar- 
ticles of other materials of headings 3901 to 3914: Other: Other.” 

It is now the CBP position that the plastic light clips and hooks 
are classified under subheading 3924.90.5500, HTSUSA, as “Table- 
ware, kitchenware, other household articles and toilet articles, of 
plastics: Other: Other.” 
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Pursuant to 19 U.S.C. 1625(c)\(1), CBP intends to revoke NY 
F81404 and any other ruling not specifically identified in order to re- 
flect the proper classification of the merchandise pursuant to the 
analysis set forth in proposed HQ 967292, which is set forth as At- 
tachment B to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP intends to revoke any treatment previously accorded 
by CBP to substantially identical transactions. Before taking this ac- 
tion, we will give consideration to any written comments timely re- 
ceived. 


DATED: September 27, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 


RRM mm 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY F81404 
January 21, 2000 
CLA-2-39:RR:NC:SP:221 F81404 
CATEGORY: Classification 
TARIFF NO.: 3926.90.9880 


Mr. R. KEVIN WILLIAMS 
O’DONNELL & WILLIAMS 
20 North Wacker Drive Suite 1416 
Chicago, Illinois 60606 


RE: The tariff classification of “EZ Light” clips and hooks from China. 


DEAR MR. WILLIAMS: 

In your letter dated December 23, 1999, on behalf of Santa’s Best, you re- 
quested a tariff classification ruling. 

Samples were provided with your letter. The merchandise consists of 
three types of plastic clips and hooks: EZ Light Gutter Hooks, EZ Light Uni- 
versal Icicle Light Clips and EZ Light Universal Multi-Position Light Clips. 
These hooks and clips are used to attach Christmas lights to the gutters and 
shingles of a house. The fasteners either slide under the shingles or clip onto 
the gutters. The are not permanently attached to the building. The light 
strings either slide or snap into the fasteners for temporary installation. 
They are not permanently attached to the hooks or clips. The samples are 
being returned as you requested. 

You have suggested classification in subheading 9405.92.00, HTS, which 
provides for lamps and lighting fittings including searchlights and spot- 
lights and parts thereof. However, the EZ Light clips and hooks are not clas- 
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sified as parts because they are not integral, constituent, or components 
parts, without which the lights could not function. 

The applicable subheading for the EZ Light hooks and clips will be 
3926.90.9880, Harmonized Tariff Schedule of the United States (HTS), 
which provides for other articles of plastics, other. The rate of duty will be 
5.3 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Joan Mazzola at 212-637-7034. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


a I A ae 
[ATTACHMENT BI] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967292 
CLA-2 RR:CR:GC 967292 NSH 
CATEGORY: Classification 
TARIFF NO.: 3924.90.5500 


MR. R. KEVIN WILLIAMS 
O’DONNELL & WILLIAMS 
20 North Wacker Drive 
Suite 1416 

Chicago, IL 60606 


RE: Plastic light clips and hooks 


DEAR MR. WILLIAMS: 

This is in response to an internal request for reconsideration of NY 
F81404, dated January 21, 2000, on the classification of plastic light clips 
and hooks under the Harmonized Tariff Schedule of the United States 
(HTSUS). The merchandise, three varieties of plastic clips and hooks, was 
classified under subheading 3926.90.98, HTSUS. However, in researching a 
related issue, Customs and Border Protection (CBP) determined that NY 
F81404 should be revoked. This ruling letter sets forth the correct classifica- 
tion of the subject merchandise. 

FACTS: 
In NY F81404, CBP described the merchandise as follow: 
The merchandise consists of three types of plastic clips and hooks: EZ 
Light Gutter Hooks, EZ Light Universal Icicle Light Clips and EZ Light 
Universal Multi-Position Light Clips. These hooks and clips are used to 
attach Christmas lights to the gutters and shingles of a house. The fas- 
teners either slide under the shingles or clip onto the gutters. The [sic] 
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t 


are not permanently attached to the building. The light strings either 
slide or snap into the fasteners for temporary installation. They are not 
permanently attached to the hooks or clips. 

ISSUE: 

Whether the subject plastic light clips are classified under subheading 
3924.90.55, HTSUS, as “Tableware, kitchenware, other household articles 
and toilet articles, of plastics: Other: Other,” or under subheading 
3926.90.98, HTSUS, as “Other articles of plastics and articles of other mate- 
rials of headings 3901 to 3914: Other: Other.” 


LAW AND ANALYSIS: 

Merchandise is classifiable under the HTSUS in accordance with the Gen- 
eral Rules of Interpretation (GRIs). GRI 1 provides that classification shall 
be determined according to the terms of the headings and any relative sec- 
tion or chapter notes and, provided such headings or notes do not otherwise 
require, according to the remaining GRls. 

The Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System represent the official interpretation of the tariff at the 
international level. The ENs, although neither dispositive nor legally bind- 
ing, facilitate classification by providing a commentary on the scope of each 
heading of the HTSUS, and are generally indicative of the proper interpre- 
tation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


3924 Tableware, kitchenware, other household articles and toilet 
articles, of plastics: 
3924.90 Other: 


3924.90.55 Other 


3926 Other articles of plastics and articles of other materials of 
headings 3901 to 3914: 


3926.90 Other: 


3926.90.98 Other 


Heading 3926, HTSUS, is a basket provision, providing as it does for 
“Other articles of plastics and articles of other materials of headings 3901 to 
3914.’ 

Ox . 


EN 39.26 additionally states, in pertinent part: 


This heading covers articles, not elsewhere specified or included, of 
plastics (as defined in Note 1 to the Chapter) or of other materials of 
headings 39.01 to 39.14. 


Therefore, before heading 3926, HTSUS, is considered, it must first be de- 
termined if heading 3924, HTSUS, provides for the instant merchandise. 

Customs and Border Protection (CBP) notes that several recent rulings 
classified merchandise substantially similar to the instant products under 
subheading 3924.90.55, HTSUS. See HQ 967223, dated August 31, 2004 
(plastic clips designed to secure C7, C9, icicle style lights, and other minia- 
ture electrical lights onto exterior parts of the home, such as roofs and gut- 
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ters), NY J86568, dated July 28, 2003 (gutter hooks and sliding hooks used 
to secure festive lights to a house and not designed for permanent installa- 
tion), NY 184534, dated July 29, 2002 (plastic light clips used to temporarily 
hang C7, C9, or miniature electric bulbs, onto the gutters and shingles of a 
home, particularly during Christmas time; plastic icicle light clips designed 
to temporarily secure icicle light strands onto gutters and shingles), NY 
187756, dated November 7, 2002 (plastic gutter grip clips and eaves grip 
clips used to hang lights and decorations in and around the home on gutters, 
eaves or trees), NY 183980, dated July 29, 2002 (plastic light clips with suc 
tion cups, used to temporarily mount miniature lights by securing the light 
to the clip and attaching the suction cup onto a smooth plastic or glass sur- 
face), NY F89828, dated August 2, 2000 (plastic clips used to attach minia- 
ture electric lights to shingles and gutters; icicle light clips used to attach 
miniature light sets to shingles and gutters; plastic garland ties used to tie 
garlands in and around the home during the Christmas season) and NY 
F86823, dated June 7, 2000 (icicle light clips used to affix festive light sets to 
shingles and gutters; plastic gutter hooks used to affix festive light sets to a 
spouting gutter). 

The cited rulings classified their respective merchandise within heading 
3924, HTSUS, because they were considered plastic household articles as a 
result of their use for securing various types of electric lights to a house or 
other residential structure. These types of plastic clips are provided for in 
the text to heading 3924, HTSUS, which specifically mentions “household 
articles” composed of plastics. 

An examination of the plastic clips and hooks at issue reveals their pri 
mary use for temporarily securing various types of miniature electric lights 
on roofs and gutters of a house or other residential dwelling during the 
Christmas season. More specifically, the description provided for the light 
clips and hooks in NY F81404 appears substantially similar to several other 
products mentioned in the cited rulings. Because of the substantial similari- 
ties between these products, and the numerous rulings recently issued 
which determined them to be household articles under subheading 
3924.90.55, HTSUS, CBP believes that the subject merchandise is also clas- 
sified under subheading 3924.90.55, HTSUS, the more specific provision 


HOLDING: 

The plastic clips and hooks for electric lights are classified under subhead- 
ing 3924.90.5500, Harmonized Tariff Schedule of the United States Anno- 
tated, as “Tableware, kitchenware, other household articles and toilet ar- 
ticles, of plastics: Other: Other.” The column one, general rate of duty is 3.4 
percent ad valorem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 


provided on the World Wide Web at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 
NY F81404 is REVOKED. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF A RULING LETTER, MODIFI- 
CATION OF RULING LETTERS AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF CERTAIN HATS OF FINE ANIMAL HAIR 


AGENCY: Bureau of Customs & Border Protection; Department of 
Homeland Security. 


ACTION: Notice of proposed revocation of a tariff classification rul- 
ing letter, modification of two tariff classification ruling letters and 
revocation of treatment relating to the classification of certain hats 
of fine animal hair. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), this notice advises interested parties that Customs 
& Border Protection (CBP) intends to revoke a ruling letter and 
modify two ruling letters relating to the tariff classification under 
the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) of certain hats of fine animal hair. Similarly, CBP pro- 
poses to revoke any treatment previously accorded by it to substan- 
tially identical merchandise. Comments are invited on the correct- 
ness of the intended actions. 


DATE: Comments must be received on or before November 12, 
2004 


ADDRESS: Written comments are to be addressed to Customs and 
Border Protection, Office of Regulations and Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Submitted comments may be inspected at Customs and 
Border Protection, 799 9th Street, N.W., Washington, D.C. during 
regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Mr. Joseph Clark at 
(202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Brian Barulich, 


Textiles Branch: (202) 572-8883. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance’ and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
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obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to revoke one ruling letter and 
modify two ruling letters relating to the tariff classification of cer- 
tain hats of fine animal hair. Although in this notice CBP is specifi- 
cally referring to the revocation of New York Ruling Letter (NY) 
J85862, dated July 22, 2003 (Attachment A) and the modification of 
NY H83073, dated August 3, 2001 (Attachment B) and NY 180194, 
dated April 29, 2002 (Attachment C), this notice covers any rulings 
on this merchandise which may exist but have not been specifically 
identified. CBP has undertaken reasonable efforts to search existing 
data bases for rulings in addition to the ones identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., a ruling letter, an internal advice memoran- 
dum or decision or a protest review decision) on the merchandise 
subject to this notice, should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C.1625 (c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, CBP personnel applying a ruling of a third party to im 
portations of the same or similar merchandise, or the importer’s or 
CBP’s previous interpretation of the HTSUSA. Any person involved 
with substantially identical transactions should advise CBP during 
this notice period. An importer’s failure to advise CBP of substan- 
tially identical transactions or of a specific ruling not identified in 
this notice may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to 
the effective date of the final decision on this notice 

In NY J85862, CBP classified three knit hats made of 70 percent 
cashmere and 30 percent silk, with fur trimming, in subheading 
6505.90.3090, HTSUSA, as being “of wool.” In NY H83073, CBP clas- 
sified a beret style hat made of alpaca wool fabric in subheading 
6505.90.4090, HTSUSA, as being “of wool.” In NY 180194, CBP clas- 
sified two cable knit hats made of 70 percent angora hair, twenty 
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percent rabbit hair, and ten percent nylon in subheading 
6505.90.3090, HTSUSA, as being “of wool.” 

Based on our review of NY J85862, NY H83073, and NY [80194, 
we find that the hats referred to in the above paragraph are made of 
“fine animal hair” and are not “of wool.” Accordingly, they should be 
classified in subheading 6505.90.9045, HTSUSA, which provides for 
“Hats and other headgear. ..: Other: Other, Other: Of fine animal 
hair.” Pursuant to 19 U.S.C. 1625 (c)(1), CBP intends to revoke NY 
J85862 and modify NY H83073 and NY 180194 and any other ruling 
not specifically identified, to reflect the proper classification of the 
merchandise pursuant to the analyses set forth in proposed Head- 
quarters Ruling Letter (HQ) 967314 (Attachment D), HQ 967315 
(Attachment E), and HQ 967316 (Attachment F). Additionally, pur- 
suant to 19 U.S.C. 1625(c)(2), CBP intends to revoke any treatment 
previously accorded by CBP to substantially identical transactions. 

Before taking this action, consideration will be given to any writ- 
ten comments timely received. 


DATED: September 20, 2004 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 


| 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY J85862 
July 22, 2003 
CLA-—2-65:RR:NC:3:353 J85862 
CATEGORY: Classification 
TARIFF NO.: 6505.90.3090 
Mr. RICHARD LOCURTO 
CASSIN 
150 West 30th Street. 5th Floor 
New York, NY 10001 
RE: The tariff classification of a knit and fur hat from China 
DEAR Mr. LOCuRTO: 

In your letter dated June 17, 2003, received in this office on June 27, 
2003, you requested a classification ruling. The submitted sample will be re- 
turned to you 

The submitted sample is a Style CA1022R Rex Rabbit Hat. The hat is con- 
structed of a knit crown of 70% cashmere and 30% silk, on the outside of 
which rabbit fur is attached. When viewed, you see the knit portion on the 
top of the head and the fur around the circumference of the head. Style 
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CA1022M will be identical except for mink fur, and Style CA1022F will be 
identical except for fox fur. 

The Explanatory Notes for heading 6505 state : 

The articles are classified here whether or not they have been lined or 
trimmed. 

They include : 

(1) Hats, whether or not trimmed with ribbons, hat pins, buckles, artificial 
flowers, foliage or fruit, feathers or other trimmings of any material. (em- 
phasis added) 

The applicable subheading for the Styles CA1022R, CA1022M and 
CA1022FG hats will be 6505.90.3090, Harmonized Tariff Schedule of the 
United States (HTS), which provides for “Hats and other headgear, knitted 
or crocheted, or made up from lace, felt or other textile fabric, in the piece 
(but not in strips), whether or not lined or trimmed; hair-nets of any mate- 
rial, whether or not lined or trimmed: Other: Of wool: Knitted or crocheted 
or made up from knitted or crocheted fabric, Other: Other.” The duty rate 
will be 27.9 cents per kilogram plus 8.5 percent ad valorem. 

Styles CA1022R, CA1022M and CA1022FG hats fall within textile cat- 
egory designation 459. Based upon international textile trade agreements 
products of China are subject to quota and the requirement of a visa. 

The designated textile and apparel categories and their quota and visa 
status are the result of international agreements that are subject to fre- 
quent renegotiations and changes. To obtain the most current information, 
we suggest that you check, close to the time of shipment, the Textile Status 
Report for Absolute Quotas, which is available at our Web site at ww- 
w.cbp.gov. In addition, the designated textile and apparel categories may be 
subdivided into parts. If so, visa and quota requirements applicable to the 


subject merchandise may be affected and should also be verified at the time 
of shipment. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 


ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Kenneth Reidlinger at 646-733-3053. 
ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY H83073 
August 3, 2001 
CLA-—2-61:RR:NC:3:353 H83073 
CATEGORY: Classification 
TARIFF NO.: 6117.10.1000, 6505.90.4090 


MR. ROGER EVANS 

LA LLAMA ENTERPRISES LTD 
2416 Black frank’s Dr. 
Canada V9T 3K5 


RE: The tariff classification of scarves and a hat from Peru. 


DEAR MR. EVANS: 

In your letter dated July 5, 2001 you requested a classification ruling. The 
samples will be returned to you as requested. 

Samples of two scarves and one hat were submitted with your request. 
The two sample scarves are composed of knit alpaca wool fabric and the hat 
is composed of woven alpaca wool fabric. Style A~76 named Yata is approxi- 
mately 60” long and 9” wide with fringe at both ends. Style A-75 is approxi- 
mately 60” long and 7 1/2” wide with fringe at both ends and a loose knit de- 
sign. Style A-017 is a beret style hat with a button at the top and a fabric 
lining. 

The applicable subheading for the scarves, styles A-076 and A-075 will be 
6117.10.1000, Harmonized Tariff Schedule of the United States (HTS), 
which provides for “Other made up clothing accessories, knitted or cro- 
cheted; knitted or crocheted parts of garments or of clothing accessories: 
Shawls, scarves, mufflers, mantillas veils and the like: Of wool or fine ani- 
mal hair.” The duty rate will be 9.8% ad valorem. 

The applicable subheading for the hat, style A-017 will be 6505.90.4090, 
Harmonized Tariff Schedule of the United States (HTS), which provides for 
“Hats and other headgear, knitted or crocheted ... Other: Of wool: Other, 
Other: Other.” The duty rate will be 31.6 cents/kg + 8% ad valorem. 

Styles A-076, A-075 and A-017 fall within textile category designation 
459. Based upon international textile trade agreements products of Peru are 
not subject to quota but are subject to the requirement of a visa. 

The designated textile and apparel categories and their quota and visa 
status are the result of international agreements that are subject to fre- 
quent renegotiations and changes. To obtain the most current information, 
we suggest that you check, close to the time of shipment, the U.S. Customs 
Service Textile Status Report, an internal issuance of the U.S. Customs Ser- 
vice, which is available at the Customs Web site at www.customs.gov. In ad- 
dition, the designated textile and apparel categories may be subdivided into 
parts. If so, visa and quota requirements applicable to the subject merchan- 
dise may be affected and should also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
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ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Kenneth Reidlinger at 212-637-7084. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


Rr 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 180194 
April 29, 2002 
CLA-2-65:RR:NC:3:353 180194 
CATEGORY: Classification 
TARIFF NO.: 6505.90.3090, 6117.80.9520 


MR. JOHN B. PELLEGRINI 

Ross & HARDIES 

65 East 55th St. 

New York, NY 10022-3219 

RE: The tariff classification of hat and a headband from China. 


DEAR MR. PELLEGRINI: 

In your letter dated April 4, 2002, on behalf of Paris Asia, Ltd., you re- 
quested a classification ruling. The samples will be returned to you as re- 
quested. 

The submitted samples are two hats and a headband made from knit 70%/ 
20%/10% angora, rabbit, nylon blend. Style 9576 is an envelope-style cable 
kit hat with tassels at the front and back. Style 7580 is a helmet-style cable 
knit hat. Style 9579 is a cable knit headband 3” wide that is used for 
warmth. 

The applicable subheading for the hats, styles 9576 and 7580 will be 
6505.90.3090, Harmonized Tariff Schedule of the United States (HTS), 
which provides for “Hats and other headgear... Of wool: Knitted or cro- 
cheted or made up from knitted or crocheted fabric, Other: Other.” The duty 
rate will be 30.5 cents/kg + 9.2% ad valorem. 

The applicable for the headband, style 9579 will be 6117.80.9520, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for “Other 
made up clothing accessories . . . Other accessories: Other: Other, Of wool or 
fine animal hair. The duty rate will be 14.8% ad valorem 

Styles 9576, 7580 and 9579 fall within textile category designation 459. 
Based upon international textile trade agreements products of China are 
subject to quota and the requirement of a visa. 

The designated textile and apparel categories and their quota and visa 
status are the result of international agreements that are subject to fre- 
quent renegotiations and changes. To obtain the most current information, 
we suggest that you check, close to the time of shipment, the U.S. Customs 
Service Textile Status Report, an internal issuance of the U.S. Customs Ser- 
vice, which is available at the Customs Web site at www.customs.gov. In ad- 
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dition, the designated textile and apparel categories may be subdivided into 
parts. If so, visa and quota requirements applicable to the subject merchan- 
dise may be affected and should also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Kenneth Reidlinger at 646-733-3053. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


| a ARIS te 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967314 
CLA-—2: RR:CR:TE: 967314 BtB 
CATEGORY: Classification 
TARIFF NO.: 6505.90.9045 


Mr. RICHARD LOCURTO 
CASSIN 

150 West 30th Street, 5th Floor 
New York, NY 10001 


RE: Tariff classification of certain knit and fur hats from China; Revocation 
of NY J85862 
DEAR MR. LOCuRTO: 

On July 22, 2003, our New York office issued to you New York Ruling Let- 
ter (NY) J85862, classifying three knit and fur hats from China under the 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review of that ruling, we have found that the classifications provided 
for the three hats are in error. This ruling letter, HQ 967314, hereby revokes 
NY J85862. 

FACTS: 

We are referring to the classifications provided for the “Style CA1022R” 
hat, the “Style CA1022M” hat, and the “Style CA1022F” hat (collectively, the 
“hats”). The hats are identical in style, but are made with different types of 
fur which is attached to the outside of the crown. When the hats are viewed, 
you see the knit portion on the top of the head and the fur around the cir- 
cumference of the head. 

The hats have a knit crown of 70% cashmere and 30% silk. The “Style 
CA1022R” hat has rabbit fur attached to the crown, while the “Style 
CA1022M” has mink fur, and the “Style CA1022F” has fox fur. 

In NY J85862, the hats were classified in subheading 6505.90.3090, 
HTSUSA, which provides for: “Hats and other headgear . . . : Other: Of wool: 
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Knitted or crocheted or made up from knitted or crocheted fabric, Other: 
Other.” 
ISSUE: 

What is the classification of the hats? 


LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides, in part, that classification de- 
cisions are to be “determined according to the terms of the headings and any 
relative section or chapter notes.” In the event that goods cannot be classi- 
fied solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied, in order. The 
Harmonized Commodity Description and Coding System Explanatory Notes 
(EN) constitute the official interpretation of the Harmonized System at the 
international level (for the 4 digit headings and the 6 digit subheadings) and 
facilitate classification under the HTSUSA by offering guidance in under- 
standing the scope of the headings and GRI. While neither legally binding 
nor dispositive of classification issues, the EN provide commentary on the 
scope of each heading of the HTSUSA and are generally indicative of the 
proper interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 
35127-28 (Aug. 23, 1989). 

Chapter 51 of the HTSUSA covers wool, fine or coarse animal hair, horse- 
hair yarn and woven fabric. Note 1 to Chapter 51 reads, in pertinent part: 

1. Throughout the tariff schedule: 


(a) “Wool” means the natural fiber grown by sheep or lambs; 


(b) “Fine animal hair” means the hair of alpaca, llama, vicuna, camel, 


yak, Angora, Tibetan, Kashmir or similar goats (but not common 
goats), rabbit (including Angora rabbit), hare, beaver, nutria or musk- 
rat([.]! 


(Emphasis added) 


Section XI, Note 2(A), HTSUSA, states, in pertinent part, that “[g]oods 
classifiable in chapters 50 to 55 or in heading 5809 or 5902 and of a mixture 
of two or more textile materials are to be classified as if consisting wholly of 
that one textile material which predominates by weight over each other 
single textile material.” Subheading Note 2(A) to Section XI, HTSUSA, 
states that “[p]roducts of chapters 56 to 63 containing two or more textile 
materials are to be regarded as consisting wholly of that textile material 
which would be selected under note 2 to this section for classification of a 
product of chapters 50 to 55 or of heading 5809 consisting of the same textile 
materials.” Additional U.S. Rule of Interpretation 1(d), HTSUSA, provides 
that “the principles of section XI regarding mixtures of two or more textile 
materials shall apply to the classification of goods in any provision in which 
a textile material is named.” 

It should be understood that Section XI, Note 2(A) applies to only material 
and only to the chapters and headings listed therein while Subheading Note 


1Kashmir goats are also known as “cashmere goats” and their hair is also known as 
“cashmere.” 
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2(A) to Section XI makes Section Note 2(A) applicable to articles of textile 
material classifiable in Section XI. Further, Additional U.S. Rule of Interpre- 
tation 1(d) then makes Subheading Note 2(A) applicable to textile articles 
outside Section XI. Consequently, as the hats are textiles articles in which 
cashmere predominates by weight over silk, we will classify the hats as if 
consisting wholly of cashmere. 

The EN to heading 6505 state that hats are classified in that heading re- 
gardless of whether they have been lined or trimmed. We consider the fur 
attached to the crown of each of the hats to be trimming. Therefore, the fur 
does not affect the classification of the hats. 

In NY J85862, the hats were classified as being “of wool” in error. The ar- 
ticles are made of “fine animal hair” (i.e., the hair of the Kashmir goat) as 
defined in Note 1(b) to Chapter 51, HTSUSA, not “wool” as defined in Note 
l(a) to Chapter 51, HTSUSA. Also see NY K85242, dated June 15, 2004, in 
which we classified a 100% cashmere hat in subheading 6505.90.9045, 
HTSUSA, which provides for, among other things, textile hats and other 
headgear of fine animal hair. 


HOLDING: 

The “Style CA1022R” hat, the “Style CA1022M” hat, and the “Style 
CA1022F” hat are classified in subheading 6505.90.9045, HTSUSA, which 
provides for “Hats and other headgear... : Other: Other, Other: Of fine ani- 
mal hair.” The general rate of duty for these style numbers will be 20.7 cents 
per kilogram plus 7.5 percent ad valorem. The textile category designation 
is 459. 

NY J85862, dated July 22, 2003, is hereby revoked. 

The designated textile and apparel category may be subdivided into parts 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest you check, 
close to the time of shipment, the Textile Status Report for Absolute Quotas, 
which is available on the CBP website at www.cbp.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
you should contact your local CBP office prior to importation of this mer- 
chandise to determine the current status of any import restraints or require- 
ments. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT E] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967315 
CLA-2: RR:CR:TE: 967315 BtB 
CATEGORY: Classification 
TARIFF NO.: 6505.90.9045 


MR. ROGER EVANS 

LA LLAMA ENTERPRISES LTD. 

2416 Black Franks Drive 

Nanaimo, BC V9T 3K5 

Canada 

RE: Tariff classification of a certain hat from Peru; Modification of NY 
H83073 

DEAR Mk. EVANS: 

On August 3, 2001, our New York office issued to you New York Ruling 
Letter (NY) H83073, classifying two scarves and one hat from Peru under 
the Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review of that ruling, we have found that the classification provided 
for the hat is in error. This ruling letter, HQ 967315, hereby modifies NY 
H83073 in regard to the classification of that hat. 

FACTS: 

We are referring to the classification provided for the “Style A-017 beret 

hat.” The hat is a “beret style hat with a button at the top and a fabric lin- 


ing.” The outer shell of the hat is composed of woven alpaca wool fabric. The 
composition of the fabric lining is not known. 

In NY H83073, the hat was classified in subheading 6505.90.4090, 
HTSUSA, which provides for: “Hats and other headgear . . . : Other: Of wool: 
Other, Other: Other.” 


ISSUE: 

What is the classification of the hat? 
LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides, in part, that classification de- 
cisions are to be “determined according to the terms of the headings and any 
relative section or chapter notes.” In the event that goods cannot be classi- 
fied solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied, in order. The 
Harmonized Commodity Description and Coding System Explanatory Notes 
(EN) constitute the official interpretation of the Harmonized System at the 
international level (for the 4 digit headings and the 6 digit subheadings) and 
facilitate classification under the HTSUSA by offering guidance in under- 
standing the scope of the headings and GRI. While neither legally binding 
nor dispositive of classification issues, the EN provide commentary on the 
scope of each heading of the HTSUSA and are generally indicative of the 
proper interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 
35127-28 (Aug. 23, 1989). 

Chapter 51 of the HTSUSA covers wool, fine or coarse animal hair, horse- 
hair yarn and woven fabric. Note 1 to Chapter 51 reads, in pertinent part: 
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1. Throughout the tariff schedule: 


(a) “Wool” means the natural fiber grown by sheep or lambs; 


(b) “Fine animal hair” means the hair of alpaca, llama, vicuna, camel, 


yak, Angora, Tibetan, Kashmir or similar goats (but not common goats), 
rabbit (including Angora rabbit), hare, beaver, nutria or muskrat|.] 


(Emphasis added). 


The woven alpaca wool fabric shell imparts the essential character to the 
hat.’ Furthermore, the EN to heading 6505 state that hats are classified in 
that heading regardless of whether they have been lined. In NY H83073, the 
hat was classified as being “of wool” in error. The hat is made of “fine animal 
hair” (i.e., the hair of the alpaca) as defined in Note 1(b) to Chapter 51, 
HTSUSA, not “wool” as defined in Note 1(a) to Chapter 51, HTSUSA. Also 
see NY G83565, dated November 13, 2002, in which we classified two hats 
composed of knitted alpaca fabric in subheading 6505.90.9045, HTSUSA, 
which provides for, among other things, textile hats and other headgear of 
fine animal hair. 


HOLDING: 

The “Style A-017 beret hat” is classified in subheading 6505.90.9045, 
HTSUSA, which provides for “Hats and other headgear ...: Other: Other, 
Other: Of fine animal hair.” The general rate of duty for the hat will be 20.7 
cents per kilogram plus 7.5 percent ad valorem. The textile category desig- 
nation is 459. 

NY H83073, dated August 3, 2001, is hereby modified in regard to the 
classification of the “Style A-017 beret hat.” 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest you check, 
close to the time of shipment, the Textile Status Report for Absolute Quotas, 
which is available on the CBP website at www.cbp.go\ 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
you should contact your local CBP office prior to importation of this mer- 
chandise to determine the current status of any import restraints or require- 
ments. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division 


‘While we have recognized that linings do impart desirable and, sometimes, necessary 
features to apparel articles, it is generally the outer shell which creates the article and, 


thus, imparts the essential character. See, e.g., HQ 952437, dated October 23, 1992 
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[ATTACHMENT F] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967316 
CLA-—2: RR:CR:TE: 967316 BtB 
CATEGORY: Classification 
TARIFF NO.: 6505.90.9045 


Mr. CHARLES D. ASHEAR 

PARIS ASIA, LTD. 

350 Fifth Avenue — Floor 70 

New York, New York 10118 

RE: Tariff classification of certain hats from China; Modification of NY 
180194 


DEAR MR. ASHEAR: 

On April 29, 2002, our New York office issued New York Ruling Letter 
(NY) 180194 to Mr. John B. Pellegrini, counsel for Paris Asia, Ltd., classify- 
ing two cable knit hats and a headband from China under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA). As you re- 
quested, we are copying Mr. Pellegrini on this ruling letter. Upon review of 
NY 180194, we have found that the classifications provided for the two hats 
are in error. This ruling letter, HQ 967316, hereby modifies NY 180194 in re- 
gard to the classification of those hats. 

FACTS: 

We are referring to the classifications provided for the “Style 9576” and 
“Style 7580” hats. The Style 9576 is an envelope-style cable knit hat with 
tassels at the front and back. Style 7580 is a helmet-style cable knit hat. 
30th hats are made of 70 percent angora hair, 20 percent rabbit hair, and 10 
percent nylon. 

In NY 180194, the hats were classified in subheading 6505.90.3090, 
HTSUSA, which provides for: “Hats and other headgear . . . : Other: Of wool: 
Knitted or crocheted or made up from knitted or crocheted fabric, Other: 
Other.” 

ISSUE: 
What is the classification of the hats? 


LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides, in part, that classification de- 
cisions are to be “determined according to the terms of the headings and any 
relative section or chapter notes.” In the event that goods cannot be classi- 
fied solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied, in order. The 
Harmonized Commodity Description and Coding System Explanatory Notes 
(EN) constitute the official interpretation of the Harmonized System at the 
international level (for the 4 digit headings and the 6 digit subheadings) and 
facilitate classification under the HTSUSA by offering guidance in under- 
standing the scope of the headings and GRI. While neither legally binding 
nor dispositive of classification issues, the EN provide commentary on the 
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scope of each heading of the HTSUSA and are generally indicative of the 
proper interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 
35127-—28 (Aug. 23, 1989) 


Chapter 51 of the HTSUSA covers wool, fine or coarse animal hair, horse- 


hair yarn and woven fabric. Note 1 to Chapter 51 reads, in pertinent part: 


1. Throughout the tariff schedule 
“Wool” means the natural fiber grown by sheep or lambs; 


b) “Fine animal hair” means the hair of alpaca, llama, vicuna, camel, 


yak, Angora, Tibetan, Kashmir or similar goats (but not common goats), 


rabbit (including Angora rabbit), hare, beaver, nutria or muskrat 


Section Xl, Note 2(A), HTSUSA, states, in pertinent part, that “|gloods 
classifiable in chapters 50 to 55 or in heading 5809 or 5902 and of a mixture 
of two or more textile materials are to be classified as if consisting wholly of 
that one textile material which predominates by weight over each other 
single textile material.” Subheading Note 2(A) to Section XI, HTSUSA, 
states that “[p|roducts of chapters 56 to 63 containing two or more textile 
materials are to be regarded as consisting wholly of that textile material 
which would be selected under note 2 to this section for classification of a 
product of chapters 50 to 55 or of heading 5809 consisting of the same textile 
materials.” Additional U.S. Rule of Interpretation 1(d), HTSUSA, provides 
that “the principles of section XI regarding mixtures of two or more textile 
materials shall apply to the classification of goods in any provision in which 
a textile material is named.” 

It should be understood that Section XI, Note 2(A) applies to only material 
and only to the chapters and headings listed therein while Subheading Note 
2(A) to Section XI makes Section Note 2(A) applicable to articles of textile 
material classifiable in Section XI. Further, Additional U.S. Rule of Interpre- 
tation 1(d) then makes Subheading Note 2(A) applicable to textile articles 
outside Section XI. Consequently, as the hats are textiles articles in which 
angora hair predominates by weight, we will classify the hats as if consist- 
ing wholly of angora hair. 

In NY 180194, the hats were classified as being “of wool” in error. The hats 
are in chief weight of “fine animal hair” (i.e., angora hair defined in Note 
l(b) to Chapte r 51, HTSUSA, not “wool” as defined in ! l(a) to Chapter 
51, HTSUSA 
HOLDING 

The “Style 9576” and “Style 7580” hats are classified in subheading 
6505.90.9045, HTSUSA, which provides for “Hats and other headgear 
Other: Other, Other: Of fine animal hair.” The general rate of duty for the 
hats will be 20.7 cents per kilogram plus 7.5 percent ad valorem. The textile 
category designation is 459. 

NY 180194, dated April 29, 2002, is hereby modified in regard to the clas- 
sification of these styles of hats. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest you check, 
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close to the time of shipment, the Textile Status Report for Absolute Quotas, 
which is available on the CBP website at www.cbp.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
you should contact your local CBP office prior to importation of this mer- 
chandise to determine the current status of any import restraints or require- 
ments. 

MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


19 CFR PART 177 
REVOCATION OF RULING LETTER AND TREATMENT RE- 
LATING TO TARIFF CLASSIFICATION OF TATTOO 
NEEDLES 


AGENCY: U.S. Customs and Border Protection (CBP), Department 
of Homeland Security. 


ACTION: Notice of proposed revocation of ruling letter and treat- 
ment relating to tariff classification of tattoo needles. 

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that CBP intends to revoke a ruling relating to the 
classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of tattoo needles, and to revoke any treatment CBP 
has previously accorded to substantially identical transactions. 
These articles may be either a single-tipped needle used for fine lin- 
ing or, more typically, a group of several very small needles called 
sharps soldered to a needle bar, often with a rubber sleeve on the 
other end. CBP invites comments on the correctness of the proposed 
action. 


DATE: Comments must be received on or before November 12, 
2004. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations & Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue N.W., Washington, 
D.C. 20229. Submitted comments may be inspected at U.S. Customs 
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and Border Protection, 799 9th Street, N.W., Washington, D.C. 
20220, during regular business hours. Arrangements to inspect sub- 
mitted comments should be made in advance by calling Mr. Joseph 
Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, 


Commercial Rulings Division (202) 572-8779. 
SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many 
sections of the Tariff Act of 1930, as amended, and related laws. Two 
new concepts which emerge from the law are informed compli- 
ance and shared responsibility. These concepts are based on the 
premise that in order to maximize voluntary compliance with cus- 
toms laws and regulations, the trade community needs to be clearly 
and completely informed of its legal obligations. Accordingly, the law 
imposes a greater obligation on CBP to provide the public with im- 
proved information concerning the trade community’s rights and re- 
sponsibilities under the customs and related laws. In addition, both 
the trade and CBP share responsibility in carrying out import re- 
quirements. For example, under section 484, Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and declare value on im- 
ported merchandise, and to provide other necessary information to 
enable CBP to properly assess duties, collect accurate statistics and 
determine whether any other legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to revoke a ruling relating to the 
tariff classification of tattoo needles. Although in this notice CBP is 
specifically referring to one ruling, NY J84902, this notice covers any 
rulings on this merchandise which may exist but have not been spe- 
cifically identified. CBP has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the one identified. No 
further rulings have been identified. Any party who has received an 
interpretative ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision, or protest review decision) on the mer- 
chandise subject to this notice, should advise CBP during this notice 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment it previously accorded to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third 
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party, CBP personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise, or the importer’s or CBP 
previous interpretation of the HTSUS. Any person involved in sub- 
stantially identical transactions should advise CBP during this no- 
tice period. An importer’s failure to advise CBP of substantially iden- 
tical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or his 
agents for importations of merchandise subsequent to the effective 
date of the final decision on this notice. 

In NY J84902, dated June 6, 2003, tattoo needles were held to be 
classifiable in subheading 8479.90.9495, Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA), as other parts of ma- 
chines and mechanical appliances. This ruling was based on a mis- 
understanding as to the classification of the hand held, electrically 
operated tattoo machine of which the needles were parts. NY J84902 
is set forth as “Attachment A” to this document. 

It is now CBP’s position that these tattoo needles are classifiable 
in subheading 8207.90.6000, HTSUSA, as other interchangeable 
tools for handtools, whether or not powered operated, and parts 
thereof. Pursuant to 19 U.S.C. 1625(c)(1)), CBP intends to revoke NY 
J84902 and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis in 
HQ 967262, which is set forth as “Attachment B” to this document. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP intends to re- 
voke any treatment it previously accorded to substantially identical 
transactions. Before taking this action, we will give consideration to 
any written comments timely received. 


DATED: September 29, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A| 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY J84902 
June 6, 2003 
CLA-—2-—84:RR:NC:1:103 J84902 
CATEGORY: Classification 
TARIFF NO.: 8479.90.9495 


Mr. PETER D. ALBERDI 
A.J. ARANGO, INC. 

PO Box 75062 

Tampa, FL 33675-5062 


RE: The tariff classification of tattoo needles from China 


DEAR MR. ALBERDI: 

In your letter dated May 2, 2003 on behalf of Creative Sourcing and De- 
velopment you requested a tariff classification ruling. 

With your inquiry you submitted 2 samples of tattoo machine needles 
Each sample needle consists of a metal shaft approximately 5 1/2 inches in 
length with a small loop at the top. Approximately 5/16 inch from the bottom 
the solid body of the needle shaft divides into five fine, sharp points. The 
needle is packed in a plastic container, on the back of which is printed the 
item number, a statement that the needle has undergone ethylene oxide gas 
sterilization, and an expiration date. After importation a needle will be in- 
stalled in an electro-magnetically powered hand-held tattoo machine. The 
needle is dipped in ink and the vibratory action of the tattoo machine drives 
the needle in an up and down fashion 50 to 3000 times a minute, causing the 
needle tips to puncture the top layer of skin and deposit ink particles into 
the second (dermal) skin layer. 

The applicable subheading for the tattoo needles will be 8479.90.9495, 
Harmonized Tariff Schedule of the United States (HTS), which provides for 
parts of machines and mechanical appliances having individual functions, 


not specified or included elsewhere (in chapter 84): other: other: other. The 


rate of duty will be free. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Alan Horowitz at 646-733-3010. 


ROBERT B. SWIERUPSKI, 
Director. 
National Commodity Specialist Division 
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[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967262 
CLA-2 RR:CR:GC 967262 JAS 
CATEGORY: Classification 
TARIFF NO.: 8207.90.6000 
PETER D. ALBERDI 
A.J. ARANGO, INC 
P.O. Box 75062 
Tampa, FL 33675-5062 
RE: Tattoo Needles; NY J84902 Revoked 


DEAR MR. ALBERDI: 

In NY J84902, which the Director of Customs National Commodity Spe- 
cialist Division, New York, issued to you on June 6, 2003, on behalf of Cre- 
ative Sourcing and Development, Ltd., Tampa, FL, certain needles for tattoo 
machines were found to be classifiable as other parts of machines and me- 
chanical appliances, in subheading 8479.90.94, Harmonized Tariff Schedule 
of the United States (HTSUS). We have had occasion to review this classifi- 
cation and determined that it is incorrect. 


FACTS: 

Samples of the tattoo needles submitted for our review are identical to the 
ones in NY J84902, except for length. They have a rubber sleeve on one end 
and may be either a single-tipped needle or, more typically, a group of sev- 


eral very small needles called sharps soldered to a needle bar. They are 

dipped in ink and used with hand-held, electrically operated tattoo ma- 

chines which cause a vibratory action that drives the needle in an up-and- 

down fashion between 50 to 3,000 times a minute. This causes the needle 

tips to pierce the top layer of skin and deposit the ink into the second or der- 

mal skin layer. 

The HTSUS provisions under consideration are as follows: 

8207 Interchangeable tools for handtools, whether or not power- 
operated, or for machine-tools...; base metal parts 
thereof: 


8207.90 Other interchangeable tools, and parts thereof: 
Other 
Not suitable for cutting metal, and parts thereof: 


8207.90.6000 For handtools, and parts thereof 


Machines and mechanical appliances, having individual 
functions, not specified or included elsewhere in [chapter 
84], parts thereof: 


8479.90 Parts: 
8479.90.9495 Other 
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ISSUE: 
Whether needles for electrically operated tattoo machines are inter- 
changeable tools for power-operated handtools. 


LAW AND ANALYSIS: 

Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Sched- 
ule of the United States (HTSUS), goods are to be classified according to the 
terms of the headings and any relative section or chapter notes, and pro- 
vided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

Initially, heading 8479 is in Section XVI, HTSUS. Section XVI, Note 1(k) 
excludes articles of chapter 82 and 83. Thus, if the tattoo needles at issue 
are goods of chapter 82 or 83, they cannot be classifiable in heading 8479. 
The classification expressed in NY J84902 was based on erroneous informa- 
tion that the tattoo machine which utilized the needles did not have a self- 
contained electric or non-electric motor. In fact, it is now apparent that the 
tattoo machines are DC coil and spring point machines. In these devices, the 
coils become electromagnetic by means of current flowing from a DC power 
supply, via wires, in two directions, through the coils to the adjustable con- 
tact screw, and through the frame to the contact spring. Devices that operate 
in this fashion are known variously as linear electric motors or electrical re- 
ciprocating motors. The tattoo machines therefore qualify under heading 
8467, HTSUS, as tools for working in the hand, with self-contained electric 
motor. See NY K87620, dated August 5, 2004. It necessarily follows that tat- 
too needles solely or principally used with such machines qualify as inter- 
changeable tools for power-operated handtools, of heading 8207. 
HOLDING: 

Under the authority of GRI 1, tattoo needles for electro-magnetically pow 
ered hand-held tattoo machines are provided for in heading 8207. They are 
classifiable in subheading 8207.90.6000, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). The current rate of duty under this 
provision is 4.3 percent ad valorem. Duty rates are provided for your conve- 
nience and are subject to change. The text of the most recent HTSUSA and 
the accompanying duty rates are provided on the World Wide Web at ww- 
w.usitc. gov. 

NY J84902, dated June 6, 2003, is revoked. 

MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


eA A 


19 CFR PART 177 


PROPOSED MODIFICATION OF RULING LETTER AND RE- 
VOCATION OF TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF DRINK MIX KITS 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security 
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ACTION: Notice of proposed modification of a ruling letter and re- 
vocation of treatment relating to the classification of drink mix kits 
imported from China. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625 (c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs intends to modify a ruling concern- 
ing the tariff classification of glasses in drink mix kits, under the 
Harmonized Tariff Schedule of the United States (HTSUS). Simi- 
larly, Customs intends to revoke any treatment previously accorded 
by Customs to substantially identical merchandise. Comments are 
invited on the correctness of the proposed actions. 


DATE: Comments must be received on or before November 12, 
2004. 


ADDRESS: Written comments are to be addressed to Bureau of 
Customs and Border Protection, Office of Regulation and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W., 
Washington, D.C. 20229. Comments submitted may be inspected at 
799 9th St. N.W., Washington, D.C., during regular business hours. 
Arrangements to inspect submitted comments should be made in ad- 
vance by calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, 
General Classification Branch, (202) 572-8784. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1484), the importer of record is responsible for using reasonable 
care to enter, classify and value imported merchandise, and provide 
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any other information necessary to enable Customs to properly as- 
sess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to modify a ruling pertaining to the 
tariff classification of drink mix kits. Although in this notice Cus- 
toms is specifically referring to New York Ruling Letter (NY) J89555, 
dated October 28, 2003, set forth as attachment “A” to this docu- 
ment, this notice covers any rulings on this merchandise which may 
exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing databases for rulings in 
addition to the one identified. No further rulings have been found. 
This notice will cover any rulings on this merchandise that may ex- 
ist but have not been specifically identified. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal 
advice memorandum or decision or protest review decision) on the 
merchandise subject to this notice should advise Customs during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among 
other reasons, be the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the Harmonized Tariff 
Schedule of the United States (HTSUS). Any person involved in sub- 
stantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substan- 
tially identical transactions or of a specific ruling not identified in 
this notice may raise issues of reasonable care on the part of the im- 
porter or his agents for importations of merchandise subsequent to 
this notice. 

In NY J89555, CBP classified the cylinder-shaped glass article in 
subheading 7013.99.50, HTSUS, which provides for glassware of a 
kind used for...toilet, office, indoor decoration and _ similar 
purposes... other glassware: other: other: other: valued over thirty 
cents but not over three dollars each. We now believe that the glass 
article packaged in the drink mix kit is classifiable as a drinking 
glass in subheading 7013.29.20, HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
J89555, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in proposed HQ 967004, set forth as attachment “B” to this 
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document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs 
intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. Before taking this action, con- 
sideration will be given to any written comments timely received. 


Dated: September 29, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 


(cea cin 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 

BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY J89555 
October 28, 2003 
CLA-2-17:RR:NC:2:228 J89555 
CATEGORY: Classification 
TARIFF NO.: 1701.91.1000, 1701.91.3000, 2106.90.9972, 
2106.90.9973, 2501.00.0000, 7013.99.5000 


Mr. SHACHAR GAT 
SHONFELD’S USA, INC. 
16871 Noyes Avenue 
Irvine, CA 92606 


RE: The tariff classification of drink mix sets from China. 


DEAR MR. Gat: 

In your letter dated September 25, 2003, you requested a tariff classifica- 
tion ruling. 

Samples and descriptive literature for three items were submitted with 
your letter. The samples were examined and disposed of. Item no. DM- 
205586A is comprised of a bottle of Margarita mix, a test tube of colored salt, 
and a decorated cylinder-shaped glass article. The Margarita mix consists of 
high fructose corn syrup, water, citric acid, natural and artificial flavor, su- 
crose acetate, iso-butyrate, and coloring. Item no. DM—205586B is made up 
of a bottle of Daiquiri mix, a test tube of colored sugar, and a decorated 
cylinder-shaped glass article. The Daiquiri mix consists of water, sugar, fruc- 
tose corn sweeteners, natural flavor, citric acid, sodium benzoate, and color- 
ing. Instructions on the labels direct the consumer to combine the mixes 
with rum, Tequila, or Cointreau, add ice, shake, strain, and pour into a glass 
with a salt or sugar coated rim. 

The applicable subheading for the sugar contained in Item no. DM- 
205586B, if described in additional U.S. note 5 to chapter 17 and entered 
pursuant to its provisions, will be 1701.91.1000, Harmonized Tariff Sched- 
ule of the United States (HTS), which provides for cane or beet sugar and 
chemically pure sucrose in solid form ... other . . . containing added coloring 
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but not containing added flavoring matter. The rate of duty will be 3.6606 
cents per kilogram less 0.020668 cents per kilogram for each degree under 
100 degrees (and fractions of a degree in proportion) but not less than 
143854 cents per kilogram. If not described in additional U.S. note 5 to 
17 and not entered pursuant to its provisions, the applicable sub- 
-~ading will be 1701.91.3000, HTS. The duty rate will be 35.74 cents per ki- 
logram. In addition, products classified under subheading 1701.91.3000, 
HTS, will be subject to additional duties based on their value as described in 
subheadings 9904.17.08 to 9904.17.15, HTS. 
The applicable subheading for the Daquiri mix will be 2106.90.9972, HTS, 
which provides for food preparations not elsewhere specified or 
included other other...preparations for the manufacture of 
beverages ... containing sugar derived from sugar cane and/or sugar beets 
‘he rate of duty will be 6.4 percent ad valorem 
The applicable subheading for the Margarita mix will be 2106.90.9973, 
HTS, which provides for food preparations not elsewhere specified or 


included other other... preparations for the manufacture of 
beverages other. The rate of duty will be 6.4 percent ad valorem 

The applicable subheading for salt contained in Item no. DM—205586A 
will be 2501.00.0000, HTS, which provides for salt (including table salt and 
denatured salt) and pure sodium chloride, whether or not in aqueous solu- 


tion or containing added anticaking or free-flowing agents. The rate of duty 


applicable subheading for the cylinder-shaped articles will be 
3.99.5000, Harmonized Tariff Schedule of the United States (HTS), 
which provides for glassware of a kind used for toilet, office, indoor deco- 
ration and similar purposes other glassware: other: other: other: valued 
over thirty cents but not over three dollars each. The rate of duty will be 30 


percent ad valorem 


This ruling is being issued under the provisions art 177 of the Cus- 
‘ 


>» 4 


toms Regulations (19 C.F.R. 17 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. [If you have any questions regarding th uling, contact National Im 


port Specialist Stanley Hopard at 646 
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ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967004 
CLA-2 RR:CR:GC 967004AM 
CATEGORY: CLASSIFICATION 
TARIFF NO.: 7013.29.20 
Mr. PETER W. KLESTADT 
GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN AND KLESTADT LLP 
399 Park Avenue, 25th Floor 
New York, NY 10022-4877 


RE: New York Ruling Letter J89555; drink mix kits from China 


DEAR MR. KLESTADT: 

This is our decision regarding your letter, dated December 15, 2003, ad- 
dressed to the Director, National Commodity Specialist Division, on behalf 
of your client, Shonfeld’s USA, Inc., requesting reconsideration of New York 
Ruling Letter (NY) J89555, dated October 28, 2003, regarding the tariff clas- 
sification, pursuant to the Harmonized Tariff Schedule of the United States 
(HTSUS), of drink mix kits imported from China. Your letter was forwarded 
to this office for reply. 

We have reviewed NY J89555 and find the classification given therein for 
the glassware to be incorrect. We propose to modify the ruling as explained 
below. 

FACTS: 

The merchandise consists of a margarita mix kit and a strawberry dai- 
quiri mix package. Item no. DM-—205586A is comprised of a bottle of 
margarita mix, a test tube of colored salt, and a decorated cylinder-shaped 
glass article. The Margarita mix consists of high fructose corn syrup, water, 
citric acid, natural and artificial flavor, sucrose acetate, iso-butyrate, and 
coloring. 

Item no. DM—205586B is made up of a bottle of daiquiri mix, a test tube of 
colored sugar, and a decorated cylinder-shaped glass article. The daiquiri 
mix consists of water, sugar, fructose corn sweeteners, natural flavor, citric 
acid, sodium benzoate, and coloring. Instructions on the labels direct the 
consumer to combine the mixes with rum, tequila, or cointreau, add ice, 
shake, strain, and pour into a glass with a salt or sugar coated rim. 

Both glass articles in the package measure approximately 6 inches high 
and 2 1/4 inches in diameter. They are frosted cylindrical articles with 
blending instructions for a margarita or daiquiri and a picture of one or the 
other of these drinks in the usual shaped drinking glass used for these bev 
erages. The glass article in the package is valued between $0.30 and $3 

In NY J89555, CBP classified the daiquiri sugar in subheading 
1701.91.10, HTSUS, which provides for cane or beet sugar and chemically 
pure sucrose in solid form... other...containing added coloring but not 
containing added flavoring matter. CBP classified the margarita and daquiri 
mixes in subheading 2106.90.99, HTSUS, which provides for food prepara- 
tions not elsewhere specified or included... other... preparations for the 
manufacture of beverages ...containing sugar derived from sugar cane 
and/or sugar beets. CBP classified the margarita salt in subheading 
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2501.00.00, HTSUS, which provides for salt (including table salt and dena- 
tured salt) and pure sodium chloride, whether or not in aqueous solution or 
containing added anticaking or free-flowing agents. Lastly, CBP classified 
the cylinder-shaped glass articles in subheading 7013.99.50, HTSUS, which 
provides for glassware of a kind used for. . . toilet, office, indoor decoration 
and similar purposes... other glassware: other: other: other: valued over 
thirty cents but not over three dollars each. 
ISSUE: 

Whether hollow cylinder shaped glass articles packaged in a margarita 
and daiquiri kit are classified as drinking glasses in the HTSUS. 


LAW AND ANALYSIS: 

Merchandise imported into the United States is classified under the 
HTSUS. Tariff classification is governed by the principles set forth in the 
General Rules of Interpretation (GRIs) and, in the absence of special lan- 
guage or context which requires otherwise, by the Additional U.S. Rules of 
Interpretation. The GRIs and the Additional U.S. Rules of Interpretation 
are part of the HTSUS and are to be considered statutory provisions of law 
for all purposes. 

GRI 1 requires that classification be determined first according to the 
terms of the headings of the tariff schedule and any relative section or chap- 
ter notes and, unless otherwise required, according to the remaining GRIs 
taken in order. GRI 6 requires that the classification of goods in the sub- 
headings of headings shall be determined according to the terms of those 
subheadings, any related subheading notes and mutatis mutandis, to the 
GRls. In understanding the language of the HTSUS, the Explanatory Notes 
(ENs) of the Harmonized Commodity Description and Coding System may 
be utilized. The ENs, although not dispositive or legally binding, provide a 
commentary on the scope of each heading, and are generally indicative of 
the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

The HTSUS headings and subheadings under consideration are as fol- 
lows: 


7013 Glassware of a kind used for table, kitchen, toilet, office, in- 
door decoration or similar purposes (other than that of 
heading 7010 or 7018): 


Drinking glasses, other than of glass-ceramics: 
Other: 
Other: 
Valued over $0.30 but 
Other glassware: 
Other: 
Other: 
Other: 


7013.99.50 Valued over $0.30 but not over $3 each 


The dispute here arises at the subheading level as between drinking 
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glasses and other glassware. An internet search reveals many tall cylindri- 
cal shaped glasses called an iced tea or Tom Collins glass for the drinks most 
often served in them. While the usual glass for a daiquiri or margarita is 
shaped quite differently, and is even pictured on the glass itself, the glass 
enclosed in these drink mix kits is recognizable as a drinking glass. It is re- 
ferred to on the packaging as a “novelty glass” and it is quite clearly in- 
tended to be used as a drinking glass. Applying GRI 6, the product is more 
specifically described in subheading 7013.29, HTSUS, as a drinking glass. 


HOLDING: 

The glass article in the margarita and daiquari packages is classified in 
subheading 7013.29.2000, HTSUSA (annotated) the provision for “[G]lass- 
ware of a kind used for table, kitchen, toilet, office, indoor decoration or 
similar purposes (other than that of heading 7010 or 7018): Drinking 
glasses, other than of glass-ceramics: Other: Other: Valued over $0.30 but 
not over $3 each.” The duty rate for the drinking glass is 22.5%. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 

EFFECT ON OTHER RULINGS: 

NY J89555 is MODIFIED to reflect the proper classification of the glass 
articles as stated above. The drink mixes, salt and sugar remain classified 
as they were in NY J89555. 

MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


Slip-Op 04-123 
BEFORE: SENIOR JUDGE NICHOLAS TSOUCALAS 


GLOBE METALLURGICAL, INC. and SIMCALA, INC., Plaintiffs, v. 
UNITED STATES, Defendant, and BRATSK ALUMINIUM SMELTER and 
RUAL TRADE LIMITED, Defendant-Intervenors. 


Consol. Court No. 03—00202 


This consolidated action concerns the claims raised by plaintiffs, Globe Metallurgi- 
cal, Inc. and SIMCALA, Ince. (collectively, “Plaintiffs”), and defendant-intervenors, 
Bratsk Aluminium Smelter and Rual Trade Limited (collectively, “Defendant- 
Intervenors”), who move pursuant to USCIT R. 56.2 for judgment upon the agency 
record challenging the Department of Commerce, International Trade Administra- 
tion’s (“Commerce”) final determination, entitled Notice of Final Determination of 
Sales at Less Than Fair Value for Silicon Metal From the Russian Federation, (“Final 
Determination”), 68 Fed. Reg. 6,885 (Feb. 11, 2003), as amended by Notice of Amended 
Final Determination of Sales at Less Than Fair Value for Silicon Metal From the Rus- 
sian Federation, (“Amended Final Determination”) 68 Fed. Reg. 12,037 (Mar. 13, 
2003). 


Plaintiffs challenge two aspects of the Final Determination. First, Plaintiffs argue 
that Commerce improperly excluded a surrogate value cost of recycled fines from the 
calculation of normal value (“NV”) and ultimately understated NV and the dumping 
margin. Second, Plaintiffs contend that Commerce improperly rejected a non- 
aberrational Egyptian surrogate market economy price of imported wood charcoal 
and, therefore, violated past agency practice 


Defendant-Intervenors contend that 19 U.S.C. § 1677b (2000), regulations promul- 
Commerce to base factor values on 


gated by Commerce, and caselaw do not require 
prices in a surrogate country that are different from the country under investigation. 
Defendant-Intervenors also contend that Commerce failed to use the best available in- 
formation when determining not to use post non-market economy (“NME”) Russian 
values for the period of investigation (“POI”). Defendant-Intervenors argue that Com- 
merce improperly calculated NV by failing to use the post-NME Russian values in 
evaluating the reliability of potential surrogate values 


Held: The anti-dumping duty statute does not foreclose Commerce from using a 
former NME—now market economy—country’s values to calculate NV for the same 
country’s factors of production during a POI in which the country was an NME coun- 
try. Consequently, Commerce failed to sufficiently explain its exclusion of market 
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economy Russian values for silicon metal. Commerce must explain why market 
economy Russian values are not the best available information. Commerce must also 
explain its decision to exclude recycled silicon metal fines as a factor of production for 
the production of silicon metal. Commerce properly rejected Egyptian values and 
chose values from Thailand for wood charcoal. 


[Plaintiff's 56.2 motion is denied in part. Case remanded. | 
Date: September 24, 2004 


Piper Rudnick LLP, (William D. Kramer and Clifford E. Stevens, Jr.), for Globe Met- 
allurgical, Inc. and SIMCALA, Inc., plaintiffs. 

eter D. Keisler, Assistant Attorney General; David M. Cohen, Director; Jeanne E. 
Davidson, Deputy Director; Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Michael Panzera); of counsel: Jonathan J. Engler, Of- 
fice of the Chief Counsel for Import Administration, United States Department of 
Commerce, for the United States, defendant. 

Shearman & Sterling LLP, (Jeffrey M. Winton and Sam J. Yoon and Quentin M. 
Baird), for Bratsk Aluminium Smelter and Rual Trade Limited, defendant- 
intervernors. 


OPINION 
TSOUCALAS, Senior Judge: This consolidated action concerns 


the claims raised by plaintiffs, Globe Metallurgical, Inc. and 
SIMCALA, Inc. (collectively, “Plaintiffs”), and defendant-intervenors, 
Bratsk Aluminium Smelter and Rual Trade Limited (collectively, 
“Defendant-Intervenors”), who move pursuant to USCIT R. 56.2 for 
judgment upon the agency record challenging the Department of 
Commerce, International Trade Administration’s (“Commerce”) final 
determination, entitled Notice of Final Determination of Sales at 
Less Than Fair Value for Silicon Metal From the Russian Federation, 
(“Final Determination”), 68 Fed. Reg. 6,885 (Feb. 11, 2003), as 
amended by Notice of Amended Final Determination of Sales at Less 
Than Fair Value for Silicon Metal From the Russian Federation, 
(“Amended Final Determination”) 68 Fed. Reg. 12,037 (Mar. 13, 
2003). 

Plaintiffs challenge two aspects of the Final Determination. First, 
Plaintiffs argue that Commerce improperly excluded a surrogate 
value cost of recycled fines from the calculation of normal value 
(“NV”) and ultimately understated NV and the dumping margin. 
Second, Plaintiffs contend that Commerce improperly rejected a non- 
aberrational Egyptian surrogate market economy price of imported 
wood charcoal and, therefore, violated past agency practice. 

Defendant-Intervenors contend that 19 U.S.C. § 1677b (2000), 
regulations promulgated by Commerce, and caselaw do not require 
Commerce to base factor values on prices in a surrogate country that 
are different from the country under investigation. Defendant- 
Intervenors also contend that Commerce failed to use the best avail- 
able information when determining not to use post non-market 
economy (“NME”) Russian values for the period of investigation 
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(“POI”). Defendant-Intervenors argue that Commerce improperly 
calculated NV by failing to use the post-NME Russian values in 
evaluating the reliability of potential surrogate values. 


BACKGROUND 


This case concerns the antidumping duty order on silicon metal 
from Russia for the POI covering July 1, 2001, through December 31, 
2001. See Final Determination, 68 Fed. Reg. at 6,885. Commerce ini- 
tiated the investigation on April 3, 2002. Notice of Initiation of Anti- 
dumping Duty Investigation for Silicon Metal From the Russian Fed- 
eration, 67 Fed. Reg. 15,791 (Apr. 3, 2002). On April 30, 2002, 
Commerce issued a memorandum identifying the Philippines, 
Egypt, Thailand, Columbia, and Tunisia as appropriate surrogate 
countries for Russia. See Pls.’ App. Br. Supp. Mot. J. Upon Agency R. 
(“Globe’s App.”) at Ex. 7. On June 6, 2002, in a separate proceeding, 
Commerce determined to treat Russia as a market economy country 
effective April 1, 2002, three months after the end of the POI. See 
Globe Metallurgical, Inc. SIMCALA, Inc.’s Br. Opp’n Brastk’s Mot. J. 
Upon Agency R. (“Globe’s Opp’n Br.”) at 5. On September 20, 2002, 
Commerce published its preliminary determination, finding that sili- 
con metal from Russia was being sold at less-than-fair-value. Notice 
of Preliminary Determination of Sales at Less Than Fair Value and 
Postponement of Final Determination for Silicon Metal From the 
Russia Federation (“Preliminary Determination”), 67 Fed. Reg. 
59,253 (Sept. 20, 2002). For its Preliminary Determination, Com- 
merce selected Egypt as the primary surrogate country. See id. On 
February 11, 2003, Commerce published its final determination. See 
Final Determination, 68 Fed. Reg. at 6,885. Commerce subsequently 
published an amended final determination on March 13, 2003. See 
Amended Final Determination, 68 Fed. Reg. at 12,037. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (2000) and 28 U.S.C. § 1581(c) (2000). 


STANDARD OF REVIEW 


In reviewing a challenge to Commerce’s final determination in an 
antidumping administrative review, the Court will uphold Com- 
merce’s determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law... .” 19 
U.S.C. § 1516a(b)(1)(B)(1) (2000). 


I. Substantial Evidence Test 


Substantial evidence is “more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” Universal Camera Corp. v. NLRB, 340 US. 
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474, 477 (S. Ct. 1951) (quoting Consolidated Edison Co. v. NLRB, 
305 U.S. 197, 229 (S. Ct. 1938)). Substantial evidence “is something 
less than the weight of the evidence, and the possibility of drawing 
two inconsistent conclusions from the evidence does not prevent an 
administrative agency’s finding from being supported by substantial 
evidence.” Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 
(1966) (citations omitted). Moreover, “the court may not substitute 
its judgment for that of the [agency] when the choice is *between two 
fairly conflicting views, even though the court would justifiably have 
made a different choice had the matter been before it de novo.” 
American Spring Wire Corp. v. United States, 8 CIT 20, 22, 590 F. 
Supp. 1273, 1276 (1984) (quoting Penntech Papers, Inc. v. NLRB, 706 
F.2d 18, 22—23 (1st Cir. 1983) (quoting, in turn, Universal Camera, 
340 U.S. at 488)). 


II. Chevron Two-Step Analysis 


To determine whether Commerce’s interpretation and application 
of the antidumping statute is “in accordance with law,” the Court 
must undertake the two-step analysis prescribed by Chevron U.S.A. 
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). 
Under the first step, the Court reviews Commerce’s construction of a 
statutory provision to determine whether “Congress has directly spo- 
ken to the precise question at issue.” Jd. at 842. “To ascertain 
whether Congress had an intention on the precise question at issue, 
[the Court] employls] the ‘traditional tools of statutory construc- 
tion.” Timex V.I., Inc. v. United States, 157 F.3d 879, 882 (Fed. Cir. 
1998) (citing Chevron, 467 U.S. at 843 n.9). “The first and foremost 
‘tool’ to be used is the statute’s text, giving it its plain meaning. Be- 
cause a statute’s text is Congress’ final expression of its intent, if the 
text answers the question, that is the end of the matter.” Jd. (cita- 
tions omitted). Beyond the statute’s text, the tools of statutory con- 
struction “include the statute’s structure, canons of statutory con- 
struction, and legislative history.” Jd. (citations omitted); but see 
Floral Trade Council v. United States, 23 CIT 20, 22 n.6, 41 F. Supp. 
2d 319, 323 n.6 (1999) (noting that “not all rules of statutory con- 
struction rise to the level of a canon”) (citation omitted). 

If, after employing the first prong of Chevron, the Court deter- 
mines that the statute is silent or ambiguous with respect to the spe- 
cific issue, the question for the Court becomes whether Commerce’s 
construction of the statute is permissible. See Chevron, 467 U.S. at 
843. Essentially, this is an inquiry into the reasonableness of Com- 
merce’s interpretation. See Fujitsu Gen. Ltd. v. United States, 88 
F.3d 1034, 1038 (Fed. Cir. 1996). Provided Commerce has acted ra- 
tionally, the Court may not substitute its judgment for the agency’s. 
See Koyo Seiko Co. v. United States, 36 F.3d 1565, 1570 (Fed. Cir. 
1994) (holding that “a court must defer to an agency’s reasonable in- 
terpretation of a statute even if the court might have preferred an- 
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other”); see also IPSCO, Inc. v. United States, 965 F.2d 1056, 1061 
(Fed. Cir. 1992). The “Court will sustain the determination if it is 
reasonable and supported by the record as a whole, including what- 
ever fairly detracts from the substantiality of the evidence.” Negev 
Phosphates, Ltd. v. United States, 12 CIT 1074, 1077, 699 F. Supp. 
938, 942 (1988) (citations omitted). In determining whether Com- 
merce’s interpretation is reasonable, the Court considers the follow- 
ing non-exclusive list of factors: the express terms of the provisions 
at issue, the objectives of those provisions, and the objectives of the 
antidumping scheme as a whole. See Mitsubishi Heavy Indus. v. 
United States, 22 CIT 541, 545, 15 F. Supp. 2d 807, 813 (1998). 


BACKGROUND 
I. Factual Background 


During the Cold War, Commerce considered the Soviet Union an 
NME country, a status Russia inherited. On June 6, 2002, Com- 
merce determined that Russia had shifted to a market economy and 
revoked Russia’s NME status. See Br. Bratsk Aluminum Smelter & 
Rual Trade Ltd. Supp. R. 56.2 Mot. J. Agency R. (“Bratsk’s Br.”) at 
Ex. 1. Effective April 1, 2002, Russia was treated as a market 
economy country by Commerce.’ See id. On March 7, 2002, however, 
two United States producers filed a petition alleging that imports of 
silicon metal from Russia were being sold in the United States at 
less-than-fair-value. Commerce began its investigation on April 3, 
2002 and used its NME methodology during the investigation be- 
cause the POI predated the effective date of Russia’s new status. See 
Def.’s Mem. Opp’n Pls.’ Mot. J. Upon Agency R. (“Commerce’s Mem.”) 
at 7. 

Commerce identified a non-exclusive list of potential surrogate 
countries comparable to Russia in terms of economic development, 
based on the most recent available data. See Globe’s Opp’n Br. at 
3-4. This list included the Philippines, Egypt, Thailand, Columbia, 
and Tunisia. See id. Commerce permitted comments from silicon 
metal producers from Russia and the domestic industry regarding 
the factor values to be used in calculating NV. Plaintiffs identified 
Egypt as the most appropriate surrogate country while Defendant- 


‘In determining to revoke Russia’s NME status, Commerce 


There will necessarily be a period of time during which antidumping duty rates, based 
on the non-market economy calculation methodology, will remain in effect. For existing 
antidumping duty orders, the non-market economy-based rat will remain in effect un 
til they are changed as a result of a review, pursuant to [19 U.S 1675] of a sufficient 


1 ¢ 


period of 1 


( 
time after April 1, 2002. For on going investigations, because the period of in- 


vestigation pre-dates the effective date of this determination, [Commerce] will continue 
to utilize non-market economy methodologies in those investigations 


See Bratsk’S Br., Ex. 1 at 2 
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Intervenors first identified South Africa and then post-NME Russia 
as possible surrogates for Russia. See id. at 4—5. Plaintiffs proposed 
that Commerce use a value for charcoal, an input into silicon metal, 
based on the 1998 United Nations Commodity Trade Statistics 
(“UNCTS”) data for wood charcoal imported into Egypt. See Pls.’ Br. 
Supp. Mot. J. Upon Agency R. (“Globe’s Br.”) at 11. Commerce re- 
jected Egyptian values as unreliable and unusable because Egypt 
had negligible imports of wood charcoal in 1998 and 1999. See id. at 
12-13. After reviewing UNCTS data for wood charcoal from Thai- 
land, Colombia, the Philippines and Tunisia, Commerce selected 
Thai values because Thailand had a significant quantity of imports 
of wood charcoal. See Br. Bratsk Aluminum Smelter & Rual Trade 
Ltd. Resp. Pls.’ R. 56.2 Mot. J. Agency R. (“Bratsk’s Resp. Br.”) at 
10.° 

For the Final Determination, Commerce valued charcoal using a 
Thai import value, which was less than half of the Egyptian and 
South African charcoal values submitted by Plaintiffs and 
Defendant-Intervenors, respectively. See Globe’s Br. at 14. The Thai 
values were also substantially lower than the surrogate values Com- 
merce selected for valuing the less expensive reductants,”’ coal and 


petroleum coke. See id. Commerce used Thai import values because 
Thailand was the only potential surrogate with a significant quan- 
tity of imports of wood charcoal. See Commerce’s Mem. at 11—12. In 
addition, Thailand produces steel which is comparable to silicon 


metal. See id. 

Commerce rejected Defendant-Intervenors argument that Russian 
values should be used to value the factors of production and other 
expenses. See Globe’s Opp’n Br. at 7. Commerce determined that 
Egypt’s level of economic development and the merchandise pro- 
duced is comparable to Russia. See Commerce’s Mem. at 10. Com- 
merce also found reasonably complete information for valuing the 
factors of production in Egypt. See id. Consequently, Commerce de- 
termined that Egypt was the appropriate primary surrogate country 
for Russia. See id. Commerce relied upon Egyptian price data from 
the UNCTS for 1998 or 1999. See id. Commerce declined to use post- 
NME Russian price data to value the factors of production for NME 
Russian. See id. Commerce explained that its NME methodology re- 
lies upon selecting a surrogate market economy to value the factors 
of production, which precludes the use of Russia itself as a source for 


* After the Preliminary Determination, Commerce gave the interested parties a final op 
portunity to submit additional information on the appropriate factor values. See Bratsk’s 
Resp. Br. at 11. Plaintiffs submitted a value for charcoal obtained from an Egyptian ferroal 
loy company which produced ferrosilicon, a product very similar to silicon metal in terms of 
the production process and inputs. See Globe’s Br. at 14 

3Reductants such as coal, charcoal, and petroleum coke are used in the process of mak 


ing silicon metal and, therefore, are all inputs considered to be factors of production. Se 
Globe’s Br. at 14 
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surrogate values. See id. Commerce also rejected the use of post- 
NME Russian values as a “benchmark” with which to measure the 
reliability of potential surrogate values. See id. at 11-12. Commerce 
noted that in the past it has compared potential surrogate values to 
United States prices and world prices in determining whether the 
surrogate values are aberrational. See id. 


Il. Statutory Background 


In conducting an administrative review, Commerce determines the 
antidumping duty margin by taking the difference between NV and 
the United States price of the merchandise. When merchandise is 
produced in an NME country there is a presumption that exports are 
under the control of the state. Section 1677b(c) of Title 19 of the 
United States Code provides that, “the valuation of the factors of 
production shall be based on the best available information regard- 
ing the values of such factors in a market economy country or coun- 
tries considered to be appropriate by [Commerce].” 19 U.S.C. 
§ 1677b(c)(1) (2000). The statute, however, does not define the 
phrase “best available information,” it only provides that, “[Com- 
merce], in valuing factors of production ... shall utilize, to the ex- 
tent possible, the prices or costs of factors of production in one or 
more market economy countries that are—(A) at a level of economic 
development comparable to that of the nonmarket economy country, 
and (B) significant producers of comparable merchandise.” 19 U.S.C. 
§ 1677b(c)(4). To determine the comparability of a market economy 
country’s economic development with that of an NME country, Com- 
merce “will place primary emphasis on per capita GDP as the mea- 
sure of economic comparability.” 19 C.F.R. § 351.408(b) (2001). 
Nonetheless, Commerce is given broad discretion “to determine mar- 
gins as accurately as possible, and to use the best information avail- 
able to it in doing so.” Lasko Metal Prods., Inc. v. United States, 43 
F.3d 1442, 1443 (Fed. Cir. 1994). 


DISCUSSION 


I. Commerce Failed to Sufficiently Justify Excluding Rus- 
sian Values for Silicon Metal From Russia 


A. The Anti-dumping Duty Statute Does Not Foreclose 
Commerce from Using Market Economy Russian Values 
to Calculate Factors of Production 


The anti-dumping duty statute does not prohibit Commerce from 
using data from the same country, a market economy, in calculating 
the NV when during the POI the country was an NME country. 
Defendant-Intervenors contend that Commerce must consider Rus- 
sian market economy values in determining NV for Russian silicon 
metal. See Bratsk’s Br. at 11-18. Plaintiffs and Commerce respond 
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that Russian values are unavailable for the calculation of NV be- 
cause Russia cannot serve as a surrogate country for itself. See 
Globe’s Opp’n Br. at 11-18; Commerce’s Mem. at 16-25. Accordingly, 
Commerce asserts that it properly did not consider post-NME Russia 
as a possible surrogate country. See Commerce’s Mem. at 16. The 
availability of the market economy Russian values arises out of 
Commerce’s interpretation and application of the antidumping stat- 
ute. Consequently, the Court must undertake Chevron’s two-step 
analysis to determine if Commerce’s interpretation of the statute is 
permissible. See Chevron, 467 U.S. at 837. 


1. Chevron’s First Step 


A Chevron analysis begins with an examination of the plain lan- 
guage of the statute. See Timex V.I., 157 F.3d at 882. The statute 
states in pertinent part: 


(1) In general 
If— 


(A) the subject merchandise is exported from a nonmarket 
economy country, and 


(B) the administering authority finds that available infor- 
mation does not permit the normal value of the subject mer- 


chandise to be determined under subsection (a) of this section, 
the administering authority shall determine the normal value 
of the subject merchandise on the basis of the value of the fac- 
tors of production utilized in producing the merchandise and to 
which shall be added an amount for general expenses and 
profit plus the cost of containers, coverings, and other expenses. 
Except as provided in paragraph (2), the valuation of the factors 
of production shall be based on the best available information 
regarding the values of such factors in a market economy coun- 
try or countries considered to be appropriate by the administer- 
ing authority. 


(2) Exception 


If the administering authority finds that the available infor- 
mation is inadequate for purposes of determining the normal 
value of subject merchandise under paragraph (1), the adminis- 
tering authority shall determine the normal value on the basis 
of the price at which merchandise that is— 


(A) comparable to the subject merchandise, and 


(B) produced in one or more market economy countries that 
are at a level of economic development comparable to that of the 
nonmarket economy country, 
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is sold in other countries, including the United States. 


(4) Valuation of factors of production 


The administering authority, in valuing factors of production 
under paragraph (1), shall utilize, to the extent possible, the 
prices or costs of factors of production in one or more market 
economy countries that are— 


(A) at a level of economic development comparable to that 
of the nonmarket economy country, and 


(B) significant producers of comparable merchandise. 


19 U.S.C. § 1677b(c) (emphasis added). 

Sections 1677b(c)(1) and (4) of Title 19 of the United States Code 
specifically authorize, but do not require, Commerce to use surrogate 
countries to calculate NV. See Shakeproof Assembly Components, 
Div. of Ill. Tool Works, Inc. v. United States, 268 F.3d 1376, 1381 
(Fed. Cir. 2001). The statute requires that NV be calculated on the 
basis of the value of the factors of production utilized in producing 
the merchandise. See 19 U.S.C. § 1677b(c)(1). Valuation of the fac- 
tors of production must be based on the best available information in 
a market economy country or countries cunsidered to be appropriate 
by Commerce. See 19 U.S.C. § 1677b(c)(4). The statutory language 
is ambiguous because the word “considers” implies that Commerce is 
afforded a level of discretion in selecting appropriate countries for 
the calculation of NV. The statute, however, also requires that Com- 
merce choose from the best available information. The statutory lan- 
guage does not plainly indicate whether market economy Russian 
values are available for calculating NME Russian factors of produc- 
tion. Accordingly, to determine the meaning of the statute, the Court 
must look to the tools of statutory construction, including “the stat- 
ute’s structure, canons of statutory construction, and legislative his- 
tory.” See Timex V.I, 157 F.3d at 882. 

The structure of the antidumping duty statute does not indicate 
whether the values from Russia are available to calculate NME Rus- 
sian factors of production. Commerce argues that while the anti- 
dumping duty statute does not specifically use the term “surrogate 
country,” the statute clearly contemplates that the country selected 
cannot be the one under investigation because the statute uses the 
term “comparable.” See Commerce’s Mem. at 17-18. The statute, 
however, only requires Commerce to determine NV from the values 
it selects from one or more market economy countries “to the extent 
possible.” 19 U.S.C. § 1677b(c)(4) (emphasis added). When those val- 
ues are not available or unreliable, Commerce is directed to use 
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other information in order to calculate NV.* See Shakeproof, 268 F.3d 
at 1381. The Court of Appeals for the Federal Circuit has held that 
Commerce may reject surrogate values when there are other meth- 
ods of determining the “best available information” regarding the 
values of the factors of production. See Lasko, 43 F.3d at 1446; see 
also Nation Ford Chem. Co. v. United States, 166 F.3d 1373, 1378 n.5 
(Fed. Cir. 1999) (stating that the antidumping duty statute “does not 
preclude consideration of pricing or costs beyond the surrogate coun- 
try if necessary”). 

The regulations also do not require the use of another country’s 
values to serve as a surrogate. Moreover, the regulations do not pre- 
clude the use of the same country’s market economy values in the 
evaluation of a POI during which the country was an NME. Com- 
merce’s regulations state that “[e]xcept for labor . . . [Commerce] nor- 
mally will value all factors in a single surrogate country” and, “(flor 
manufacturing overhead, general expenses, and profit, [Commerce] 
normally will use non-proprietary information gathered from pro- 
ducers of identical or comparable merchandise in the surrogate 
country.” 19 C.F.R. § 351.408(c)(2) & (4) (2001). Commerce intends 
to use a “single surrogate country” to produce most of the values nec- 
essary to calculate NV. See 19 C.F.R. § 351.408(c)(2). The qualifier 
“normally,” however, provides Commerce with the discretionary 
power to determine if a surrogate country is necessary. 

The Court next examines the legislative history of the statute. In 
1979, Congress enacted Section 773 of the Tariff Act of 1930, encoded 
as 19 U.S.C. 1677b(1979), updating the language with minor modifi- 
cations to the Antidumping Act of 1921. See S. REP. NO. 96—249 
(1979). From 1979 until 1988, Commerce was instructed to calculate 
NV using surrogate data when available. See 19 U.S.C. § 1677b(c) 
(1979).° The 1988 Trade Act replaced the surrogate country method- 
ology for calculating NV on the basis of surrogate countries, in favor 


+Commerce notes that it “did accept actual Russian import prices paid by [Defendant- 
Intervenors] for inputs where those inputs were purchased from a market economy.” See 
Commerce’s Mem. at 11 

“In pertinent part, this section states that for state-controlled economies Commerce 
shall: 

determine the foreign market value of the merchandise on the basis of the normal costs, 

expenses, and profits as reflected by either—, 


(1) the prices determined in accordance with subsection (a) of this section, at which 
such or similar merchandise of a non-State-controlled-economy country or countries is 
sold either 


(A) for consumption in the home market of that country or countries, or 
(B) to other countries, including the United States; or 


(2) the constructed value of such or similar merchandise in a non-State-controlled 
economy country or countries as determined under subsection (e) of this section. 


19 U.S.C. § 1677b (1979). 
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of a factors of production analysis. See 19 U.S.C. § 1677b(c). The 
surrogate methodology has been expressly abandoned by Congress 
as the primary means of evaluating NV for NME countries. Conse- 
quently, Commerce’s contention that the statute contemplates the 
use of surrogate countries as the only means to calculate NV fails. 

The shift from the surrogate method to the factors of production 
method reveals that Congress did not intend Commerce to exclu- 
sively rely on surrogate data. Rather, Congress intended Commerce 
to use other data when more appropriate. Congress instructs Com- 
merce to “determine foreign market value using a constructed value 
methodology based on the factors of production utilized in producing 
the merchandise subject to investigation.” H.R. CONF. REP. No. 
100-576, 590 (1988). Congress further states that “[t]he factors 
would be valued from the best available evidence in a market 
economy country (or countries) that is at a comparable level of eco- 
nomic development as the country subject to investigation and is a 
significant producer of the comparable merchandise. /d. In its valua- 
tion of factors of production, “Commerce shall avoid using any prices 
which it has reason to believe or suspect may be dumped or subsi- 
dized prices.” Jd. The Court finds that the statute and its legislative 
history are ambiguous as to whether Commerce could use the values 
from post-NME Russia to assess factors of production for the period 
during which Russia was considered an NME country. Accordingly, 
the Court must undertake the second step of Chevron and determine 


if Commerce’s statutory interpretation appropriately filled the gap 
left by Congress. 


2. Chevron’s Second Step 


The Court examines Commerce’s interpretation of the statute ac- 
cording to the following non-exclusive list of factors: “the express 
terms of the provision at issue, the objectives of those provisions and 
the objectives of the antidumping scheme as a whole.” Mitsubishi, 22 
CIT at 545, 15 F. Supp. 2at 813. Commerce construes the statute to 
forbid the use of values from post-NME Russia for the calculation of 
factors of production within a POI during which Russia was consid- 
ered an NME country. 

The overarching goal of the antidumping duty statute is to deter- 
mined dumping margins as accurately as possible. Rhone Poulenc, 
Inc. v. United States, 899 F.2d 1185, 1191 (Fed. Cir. 1990). While Sec- 
tion 1677b(c)(1) does not directly address the situation when NME 
countries become market economy countries, the objective of the 
statute is to accurately predict NV as if the NME country was a mar- 
ket economy country. See Crawfish Processors Alliance v. United 
States, 2004 Ct. Intl. Trade LEXIS 46, at *19 (CIT May 6, 2004) 
(stating that “Commerce’s discretion in choosing its information is 
limited by the statute’s ultimate goal ‘to construct the product’s nor- 
mal value as it would have been if the NME country were a market 
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economy country.” (quoting) Rhodia Inc. v. United States, 25 CIT 
1278, 1286, 185 F. Supp. 2d 1348, 1351 (2001)). The goal of the stat- 
ute is not punitive; the goal is to level the playing field for United 
States producers of similar goods with producers in an NME country. 
See Allied Tube & Conduit Corp. v. United States, 24 CIT 1358, 1370, 
127 F. Supp. 2d. 207, 218 (2000) (noting that “[a]ntidumping laws 
are not punitive in nature, but are designed to remedy the inequities 
caused by unfair trade practices”). 

The most accurate information, perhaps, in evaluating the factors 
of production from an NME country would be to turn that country 
into a market economy. Commerce usually evaluates factors of pro- 
duction from a different country to determine the NV of a product 
from an NME country. Under some circumstances, however, where 
the NME country has become a market economy, the post-NME val- 
ues will best serve as representative of the values of the NME coun- 
try as if it were a market economy. Because the purpose of the stat- 
ute is remedial rather than punitive, and Commerce is directed to 
use the best information available, foreclosing the possibility of us- 
ing accurate information would be contrary to the purpose of the 
statute. There may be situations where information from a different 
country would be more reliable, accurate, and predictable for Com- 
merce to use in calculating NV. A country that becomes a market 
economy three months after the POI is uniquely comparable to the 
same country as an NME during the POI. The post-NME Russian 
values satisfy the antidumping duty statute’s requirement to use 
data collected from a market economy. Accordingly, the Court finds 
that Commerce erred in not considering these values in its factors of 
production analysis. Commerce should not have rejected these mar- 
ket economy values from Russia merely because the country had 
been considered an NME country in the recent past. Rather, Com- 
merce should have considered post-NME Russian data in making its 
determination as to what constitutes the best available information. 

Congress does not speak to the situation when an NME country 
becomes a market economy country shortly after the POI. Congress, 
however, requires Commerce to use the best available information in 
determining the most accurate, fair, and predictable calculations of 
NV. See Shakeproof, 268 F.3d at 1382 (“[T]he critical question is 
whether the methodology used by Commerce is based on the best 
available information and establishes antidumping margins as accu- 
rately as possible”). Congress has expressed its intent that Com- 
merce make the most accurate determination possible with respect 
to NV. Commerce’s interpretation of the statute—as precluding the 
use of Russian market economy data in determining the factors of 
production for Russia when it was an NME country—is unreason- 
able. Accordingly, the Court finds that Russian market economy val- 
ues were available for Commerce to calculate NV in the case at bar if 
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Commerce determines that these values are the best information 
available. 


B. Commerce Must Explain Why post-NME Russian Values 
Are Not the Best Available Information 


Defendant-Intervenors argue that the statutory requirement of 
best available information requires Commerce to use the post-NME 
Russian values to calculate NV. See Bratsk’s Br. at 13-15. Commerce 
and Plaintiffs respond that Commerce has the discretion to deter- 
mine what constitutes the best available information. See Com- 
merce’s Mem. at 19; Globe’s Opp’n Br. at 14. In the case at bar, Com- 
merce used values from Egypt, Thailand, and South Africa. 
Commerce also selected Russian import values from market 
economy country suppliers as opposed to values from post-NME Rus- 
sia. Commerce based its decision to reject Russian values after April 
1, 2002, because the POI ended three months earlier. Commerce, 
however, has previously used factor values relating to a time period 
different from the POI. See e.g., Notice of Preliminary Determination 
of Sales at Less Than Fair Value and Postponement of Final Determi- 
nation for Non-Malleable Cast Iron Pipe Fittings From the People’s 
Republic of China, 67 Fed. Reg. 60,214, 60,218 (Sept. 25, 2002); No- 
tice of Preliminary Determination of Sales at Less Than Fair Value 
and Postponement of Final Determination for Carbon and Certain 
Alloy Steel Wire Rod From Ukraine, 67 Fed. Reg. 17,367, 17,373 
(Apr. 10, 2002); Notice of Preliminary Determination of Sales at Less 
than Fair Value for Steel Concrete Reinforcing Bars from Moldova, 
66 Fed. Reg. 8,333, 8,337-—38 (Jan. 30, 2001). 

The Egyptian values Commerce used were collected in 1999, 
which was at least a year and a half earlier than the POI. See App. 
Br. Bratsk Aluminum Smelter & Rual Trade Ltd. Supp. Pls.’ R. 56.2 
Mot. J. Agency R. (“Bratsk’s App.”) at Ex. 2. If the contemporaneous 
requirement is satisfied by values collected a year and a half earlier 
than the POI, then values collected three months after the POI 
should also meet the contemporaneous requirement. Commerce 
should have explained why the post-NME Russian data fails to sat- 
isfy the contemporaneous requirement in determining the reliability 
of the factors of production. Commerce failed to fully examine the re- 
liability of the Russian values because it had determined that the 
Russian values were unavailable. The Court remands this issue to 
Commerce with instruction to use post-NME Russian values or ex- 
plain why such values are not the best information available. 


II. Commerce Properly Rejected Egyptian Values and Used 
Values from Thailand for Wood Charcoal 


Plaintiffs contend that Commerce improperly valued charcoal us- 
ing an understated Thai value. See Globe’s Br. at 8. Plaintiffs argue 
that Egyptian charcoal values were not aberrational and, therefore, 





CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 42, OCTOBER 13, 2004 


should have been used instead of the Thai charcoal values, which 
were aberrational and understated. See id. at 10. Commerce re- 
sponds that the Egyptian charcoal values were appropriately ex- 
cluded because they were aberrational. See Commerce’s Mem. at 13. 
Commerce asserts that the Thai charcoal values were selected in ac- 
cordance with law and based on substantial evidence. See id. at 
29-31. For the reasons set forth below, the Court agrees with Com- 
merce. 

The antidumping duty statute requires Commerce to calculate NV 
by determining the values of the factors of production in an NME 
country using the best available information. See 19 U.S.C. 1677b(c). 
The statute provides little guidance as to what constitutes best 
available information. Consequently, Commerce is accorded “wide 
discretion in the valuation of factors of production in the application 
of those guidelines.” Nation Ford, 166 F.3d at 1377. Thus, “Com- 
merce need not prove that its methodology was the only way or even 
the best way to calculate surrogate values for factors of production 
as long as it was reasonable.” Shandong Huarong Gen. Corp. v. 
United States, 25 CIT 834, 840, 159 F. Supp. 2d 714, 721 (2001). A 
court may measure Commerce’s reasonableness by determining 
whether Commerce’s actions are consistent with a past practice or 
stated policy, or if, in failing to do so, Commerce provides a reason- 
able explanation. See Hebei Metals & Minerals Imp. & Exp. Corp. v. 
United States, 2004 Ct. Intl. Trade LEXIS 89, at *34—35 (CIT Jul. 19, 
2004) (citing Citrosuco Paulista, S.A. v. United States, 12 CIT 1196, 
1209 (1988)). 

Pursuant to the best available information requirement, Com- 
merce selects countries with similar economic characteristics, and 
uses values from the surrogate country to represent each factor of 
production. See 19 C.F.R. § 351.408. After selecting appropriate sur- 
rogate values, Commerce calculates NV by multiplying the reported 
quantities by the selected surrogate values for the different inputs. 
3ecause the best available information requirement is only satisfied 
when the surrogate values evidence a rational and reasonable rela- 
tionship to the factor of production it represents, Commerce often 
uses more than one country to select surrogate values. See Olympia 
Industrial, Inc. v. United States, 22 CIT 387, 390, 7 F. Supp. 2d 997, 
1001 (1998) (“Commerce has an obligation to review all data and 
then determine what constitutes the best available information or, 
alternatively, to explain why a particular data set is not method- 
ologically reliable.”). Commerce will disregard values from the pri- 
mary surrogate country when it finds those values to be (1) unavail- 
able; (2) not sufficiently contemporaneous; (3) of poor quality, or (4) 
otherwise unreliable, i.e., aberrational. Notice of Final Results of An- 
tidumping Duty Administrative Review of Silicomanganese From the 
People’s Republic of China, 65 Fed. Reg. 31,514 (May 18, 2000). Con- 
sequently, Commerce must compare the reliability of each potential 
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surrogate country’s values to determine which values are most reli- 
able. See Olympia, 22 CIT at 390, 7 F. Supp. 2d at 1001. 

In the case at bar, Commerce examined the import quantities and 
prices of wood charcoal imports to test the reliability of the values. 
See Commerce’s Mem. at 26-29. Commerce determined that Egypt 
had low import quantities of wood charcoal, 24 metric tons in 1998 
and 36 metric tons in 1999, and, therefore, disregard Egyptian val- 
ues. See id. at 27-28. Choosing to disregard primary surrogate coun- 
try values based upon aberrationally low import quantities is consis- 
tent with a past practice of Commerce upheld by the Court. See 
Anshan Iron & Steel v. United States, 2003 Ct. Intl. Trade Lexis 109, 
at *40 (CIT July 16, 2003) (stating that Commerce’s decision to use a 
particular set of “values because it determined that Plaintiffs’ im- 
ports ... were too minimal to provide an adequate surrogate value 
for its substantial domestic purchases . . . was supported by substan- 
tial evidence and in accordance with law”). Commerce determined 
that the low quantities of Egyptian imports would distort its calcula- 
tions. Commerce's practice has been to “disregard small-quantity im- 
port data when the per-unit value is substantially different from the 
per-unit value of larger quantity imports of that product from other 
countries.” Shakeproof Assembly Components Div. Of Ill. Tool Works, 
Inc. v. United States, 23 CIT 479, 485, 54 F. Supp. 2d 1354, 1360 
(1999). In rejecting the use of Egyptian prices for wood charcoal, the 
Court finds that Commerce has satisfied its duty to provide a rea- 
sonable explanation for its determination. 

Thai values for wood charcoal were chosen by Commerce because 
Thailand had a high volume of wood charcoal imports suggesting 
that the values were reliable. See Bratsk’s App., Ex. 2 at 19-20. This 
explanation is consistent with Commerce’s past practice to examine 
reliability of values based upon import quantities. See Anshan, 2003 
Ct. Intl. Trade Lexis 109, at *40. Plaintiffs contend, however, that 
the Thai wood charcoal values are aberattionally low because two 
other products, coal and petroleum coke, should be higher than the 
value of charcoal. See Globe’s Br. at 24. Plaintiffs note that the Rus- 
sian producers reduced their reliance on charcoal in favor of coal and 
petroleum coke because these materials were cheaper. See id. The 
Court finds Plaintiffs arguments unpersuasive. Plaintiffs fail to 
show that the 1999 Egyptian values for coal and petroleum coke 
which Commerce acceptedare in any way related to the 2001 value 
for wood charcoal from Russia, Egypt, and Thailand. Moreover, the 
values for wood charcoal were calculated using UNCTS data whose 
numerical reliability is not in question. 

In examining the contemporaneity of the potential surrogate val- 
ues with the POI, Commerce determined that Thai wood charcoal 
values were the best available information. Because the POI for this 
case was July to December 2001, the 2001 Thai values were more 
contemporaneous than the 1998 and 1999 Egyptian values. While 
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Thailand does not have a silicon metal industry, the wood charcoal 
values are acceptable because Thailand produces steel and refines 
primary and secondary metal, industries which Commerce deter- 
mined are comparable. See Bratsk’s App., Ex. 2 at 19-20. Therefore, 
Commerce reasonably explained its use of Thai values, as Thailand 
produced a “comparable merchandise” as required by 19 U.S.C. 
§ 1677b(c). Commerce’s determination to use Thai values for wood 
charcoal is upheld as reasonable and in accordance with law. 


III. Commerce Must Explain Its Decision to Exclude Re- 
cycled Silicon Metal Fines as a Factor of Production 


Plaintiffs contend that Commerce failed to include recycled silicon 
metal fines in the factor of production calculations for silicon metal 
from Russia. See Globe’s Br. at 18-21. Commerce asks for an oppor- 
tunity to explain its decision. See Commerce’s Mem. at 31-32. Ac- 
cordingly, the Court remands this issue to give Commerce the oppor- 
tunity to explain its exclusion of recycled silicon metal fines from the 
factor of production cost analysis. 


CONCLUSION 


The Court finds that Commerce’s determination to use values for 
wood charcoal from Thailand is supported by substantial evidence 
and in accordance with law. This case is remanded to Commerce 
with instructions (1) to use post-NME Russian values or explain why 
Russian values are not the best information available for the calcu- 
lation of NV, and (2) to explain Commerce’s exclusion of recycled sili- 
con metal fines from the factor of production cost analysis. 


a 





Index 


Customs Bulle tin and De SLO 
f 


Vol. 38, No. 42. October 13. 2004 


Bureau of Customs and Border Protection 


General Notices 


opyright, trademark, and trade name 1 
CUSTOMS RULINGS LETTERS AND TREATMENT 


lariff classificatior 
Revocation and modificatio1 

lowelettes 
Calibration lamps 
Aero-derivativ 
Plastic ligh 
Hats of fine 
Tattoo neec 


Drink mixer 


U.S. Court of International Trade 


Slip Opinions 











